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[bookmark: 01_Workplace_Investigations_-_What_and_W][bookmark: _bookmark0]There are various reasons an employer might want to initiate a workplace investigation. Reasons may include:Why might an employer conduct a workplace investigation? What are the guidelines for conducting an investigation?


· Attitude problems
· Suspected substance use
· Complaints of discrimination, harassment, or threats
· Violations of work rules
· Theft

An employer must be prepared to respond to an employee’s complaints. Conducting a prompt and thorough investigation not only fosters a positive work environment, but also supports the employer in an Equal Employment Opportunity Commission (EEOC) investigation or court action.

The specific circumstances and parties involved may influence the methods of the investigation. However, there are general guidelines for what the employer must do when conducting a workplace investigation. They include, but are not limited to, the following:

· Recognize when an investigation is needed;
· Determine the nature of the investigation (discrimination, harassment, workplace policy violations, etc.);
· Select the appropriate investigator (in-house staff or outside consultant);
· Identify potential witnesses and documents for review;
· Prepare a written investigation plan;
· Establish security for files and records; and
· Modify and update the plan based on new information discovered during the investigation.
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What is the outcome?

The outcome of the investigation is multi-fold. It should provide management with sound, factual information on which to base decisions as well as produce reliable documentation that supports management actions. It should also reveal whether any misconduct occurred, identify (or exonerate) specific employees, and allow management to take the necessary steps to stop further inappropriate behavior.
Selecting the correct investigator is critical. He or she must be credible, respected, and knowledgeable about company policies and employment laws. In addition, the investigator needs to be trained in interviewing and conducting investigations. In most situations, a member of the human resources staff is the most appropriate person to do the investigation. However, there may be situations where a member from upper-level management or an outside consultant should be used.
When conducting a workplace investigation, the employer must comply with all laws relating to employee privacy rights, rights to engage in protected concerted activity, as well as those prohibiting retaliation.
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[bookmark: 2_Complaint_Investigation_Step_Guide][bookmark: _bookmark1]COMPLAINT INVESTIGATION GUIDE
Investigate Promptly
Investigations should begin once you have received notification or once management has been made aware that wrongdoing has occurred.
Document all steps of the investigation, including interviews, discipline, and incident follow-up.
Select The Investigator
· Who is perceived as being objective and without bias with no stake in outcome?
· Who has knowledge of employment laws, prior investigative knowledge, as well strong interpersonal skills, and attention to detail?
· Consider having more than one investigator (other members of management or HR) involved who can take notes.
· Determine whether to involve third-party investigators (e.g., an HR consultant, legal counsel, etc.) It may be wise to do so if the alleged perpetrator is a high-ranking employee or you are unable to identify a neutral internal investigator.
Interview The Complainant
Always conduct investigation meetings in a private location.
· Who is/are the alleged perpetrator(s)?
· When and where did the incident(s) occur? Be specific—find out dates and times.
· Is this the same incident that was investigated previously or a continuation of such?
· Can any witnesses be identified?
· Is there any other evidence of the incident occurring?
· Are you aware of other employees that may have experienced a similar situation(s)?
· Are you aware of a specific reason for the hostility? (e.g., retaliation, etc.)
· How were you and your work aﬀected by this situation?
· Did you discuss the incident with anyone else?
· What is your desired result from this investigation?
· Obtain written statements from the complainant and other witnesses if possible.
· Is there any other information that you believe to be relevant to the investigation?
· Inform the complainant that retaliation will not be tolerated, and that you will follow up after the investigation.
· Advise the complainant that information concerning allegations will be kept confidential to the extent that it is possible. Let the complainant know that you may need to share that information with those who need to know such as the alleged perpetrator and potentially other witnesses.



· Instruct the employee to keep the incident and contents of your discussion confidential so as not to impede the investigation.
· Assess whether measures need to be taken to separate the complainant from the alleged perpetrator during the investigatory process. (e.g., schedule change, transfer or leave of absence, etc.)
Obtain written statements from the complainant and other witnesses if possible.
Inform the complainant that retaliation against them for reporting will not be tolerated and that you will follow up after the investigation.
Instruct the complainant to come to management or the designated investigator if anything new occurs related to the investigation.
Assess whether measures need to be taken to separate the complainant from the alleged perpetrator during the investigatory process (e.g., schedule change, transfer, or leave of absence).
Interview The Alleged Perpetrator
Inform the alleged perpetrator of the claim and aﬀord them an opportunity to respond to the allegations. Be as specific as necessary.
· You will want to operate under the assumption that the alleged perpetrator has not committed acts of harassment until an investigation substantiates these claims.
· Listen and document carefully.
· Ask if there are any witnesses to substantiate their position.
· Let them know that you intend to proceed, and that confidentiality will be maintained to the fullest extent possible.
· Instruct them to keep the incident and contents of discussion confidential so as not to impede the investigation.
· Remind them that the organization does NOT tolerate any type of retaliation. For example, mistreatment of complainant.
Resolve The Complaint
· Interview others that are witnesses to the allegations.
· Determine employees’ credibility and whether there is any supporting evidence when there are diﬀering accounts or conflicting versions.
· Review documentation of previous employee behavior and incidents.
· Determine if a company policy has been violated? (e.g., Harassment, Hostile or Unsafe Work Environment, etc.)
· Was the complainant a participant in the violation of company policy?


· Maintain good records of everything that was done during the investigation as well as the
findings and other steps taken.
· Determine if the work environment is safe. Consider oﬀering the complainant access to an Employee Assistance Program (EAP) if available and applicable.
Follow Up
· Follow-up with complainant, accusers, witnesses, and any others who have an absolute need to know.
· Apply appropriate disciplinary action as necessary.
· Determine if training or education would be beneficial for an individual employee or all employees.
· Determine whether any modifications need to be made to existing policies and redistribute as needed.
· Continue to monitor the situation.
· Follow up with the complainant to ensure that retaliation is not occurring.
· Determine if any modifications need to be made to existing policies and redistribute them if needed.
· Continue to monitor the situation.
· Follow up with the complainant to ensure that retaliation is not occurring.


























Legal Disclaimer: The materials and information contained herein are intended only to provide general information and in no way constitute legal advice. While these resources are provided in consultation with federal and state statutes, please be aware that additional applicable regulations, laws, and legal considerations may exist. Therefore, if you have specific questions or concerns, please consult legal counsel. Please also be aware that the information provided is current as of 05/15/2023 and the information contained herein is subject to change.

[bookmark: Workplace_Investigations:_Part_I][bookmark: _bookmark2]THE WORKPLACE INVESTIGATION 

PART I

Many businesses find themselves having to conduct workplace investigations for many different reasons—from harassment to conduct-related issues. Knowing how to conduct a thorough investigation is key for reducing the amount of liability to which employers expose themselves. In this two-part series, we will explore the best practices for conducting a workplace investigation. In this first installment, we will talk about some of the things that an employer should know ahead of time, before an actual complaint necessitating an investigation is made.

Companies that do not make changes substantial enough to eliminate harassment once they become aware of it face greater liability if future issues
occur.
Understand the goal of the investigation.
Before conducting an internal workplace investigation, it is important to determine the purpose of conducting these investigations—to determine what occurred (uncovering of facts) in the situation that is being investigated to make a workplace decision. Using this information, the company can properly show that it has done its due diligence to understand the facts of the situation under investigation. It also gives the company the opportunity to act as necessary, limiting the liability for the company and managers involved.
Once the HR contact receives the complaint, he or she should then assess whether an internal investigation is necessary. If no other facts or outside resources are needed to resolve the issue, then the issue may be resolved informally. However, an internal investigation should be conducted if the complainant cannot supply all the facts needed to make a determination.
It is important to receive the complaint in an unbiased manner. Sometimes claims are made from spite or to retaliate against a supervisor for identifying performance deficiencies or providing disciplinary action. However, until the claim is fully and carefully investigated, conclusions about guilt or innocence should not be formed.
Throughout the process, strong consideration should be given to the question, “How will the evidence and overall process be viewed by a neutral third party if a charge or lawsuit results?”




Knowing how to conduct a thorough investigation is key for reducing the amount of liability to which employers expose themselves.



Be timely with your response.
Investigations are typically a result of issues that are sensitive in nature. This requires employers to address the situation as quickly as possible. If a complaint is filed, supervisors should immediately report any complaints to the HR contact within the company. All supervisors and managers within the company should be properly trained to assume personal responsibility for contacting the HR contact within the company if an employee files a complaint with them. Be aware that formal complaints are not necessary to trigger an investigation. Once a supervisor or HR contact is aware that possible misconduct has occurred, even if no complaint is filed, an investigation should be started. The more a company delays in addressing an issue, the higher the risk that they jeopardize their credibility with their employees.
Another key reason for prompt action is to determine whether any action needs to be taken prior to conducting the investigation. If there are any risks to an employee’s health or safety, paid suspensions or temporary reassignments may be necessary to provide interim relief during the process. It is important to remember to avoid taking any negative action against the complainant (such as an involuntary transfer), as this may be seen as retaliation.
The more quickly the employer takes steps towards the investigation, the more likely they can preserve any relevant evidence and enable witnesses to recall the facts more accurately of what took place. If there are unavoidable delays in the process, document the reasons for such delays, and be sure to inform the concerned parties of the results once the investigation is complete.
Take proactive steps to avoid retaliation.
It is imperative that anyone involved in the investigation, including interviewees, supervisors, etc. should be properly informed that the employer will not tolerate any form of unlawful harassment or retaliation against the individual who made the claim or any of the interviewees who participated in the investigation. A statement that the employer will not allow retaliation to occur should begin well before any investigation. It should be included in your handbook as well as


being talked about in any training on harassment that you may conduct. It should also be properly documented in each interview during an investigation that this statement was made. All representatives of the employer should be aware that this includes any behavior or conduct that could be viewed as retaliatory, regardless of whether that was the actual intent.
Make no promises of confidentiality.
Often, employees will make a complaint but ask their supervisor not to take any action at that point in time or ask for their name to be kept confidential. Typically, this is out of fear of retaliation. It is important that the supervisor or HR contact knows before any complaint is lodged that an absolute promise of confidentiality cannot be made. They should explain to any employee with such a request that the company will do everything possible to keep the matter confidential (on a need-to-know basis), but that the company faces legal liability if it doesn’t investigate issues as they are brought to management’s attention. This is the perfect time to reinforce the prohibition of retaliation within the company and inform the employee that they should report and retaliation immediately.

PART II
Many businesses find themselves having to conduct workplace investigations for a variety reasons, from harassment to violation of conduct guidelines. Knowing how to conduct a thorough investigation is key to reducing employer liability. In this two-part series, we are exploring the best practices for conducting an investigation. Last month, in Part I, we talked about general best practices for investigations. In this installment, we will walk through the actual steps of conducting an investigation.
Be prepared.
Typical steps in preparation for the investigation:
· Choose an investigator.
· Come up with a strategy for approaching the investigation and consider all areas of liability (depending on the situation, it may be wise to involve legal counsel in this portion of the process).
· Prepare a timeline.
· Create a list of potential interviewees (complainant, alleged victim, accused/wrongdoer, witnesses)


· Consider the order of interviewees.
· Organize a list of questions (open ended as well as follow-up questions that clarify details, determine who, what, when, where, and why); the questions should allow the investigator to determine the relevant facts and assess the credibility of information provided.
· Select a time and location to conduct the investigation (private and away from company premises if possible).
· Identify or obtain any relevant documentation (examples include e-mails, notes, personnel documents, etc.).
· Ensure that the company is following guidelines for investigations as necessary (e.g. EEOC, union).
Choose your investigator wisely.
Selecting the appropriate person to serve as the investigator is imperative. Qualities of a good investigator include:
· Not too closely involved in the situation (objective/unbiased)
· Reputation for honesty, credibility, confidentiality.
· Training or experience in conducting investigations.
· Ability to serve as a company witness if necessary.
The following people are typically selected to be internal investigators:
· Human Resource Managers
· Supervisors/Managers/Department VPs (for smaller infractions)
· Third party investigator/legal counsel (if litigation is anticipated or the situation involved a high-level official within the organization—note that a third-party investigator cannot defend the employer in any subsequent litigation)
If possible, it is recommended that two investigators are involved with each interview so that one person can take notes, while the other can focus on questions and follow-up inquiries. The second investigator can also serve as a witness to confirm events or statements that occurred during the interviews.
Ensure that any disciplinary action imposed is consistent with disciplinary action imposed in prior similar situations. Employers should avoid providing




any sort of favoritism to their top performers/key employees if a violation is found.



Conduct the interview.
When interviewing each person, it is important to take the time to remind the interviewee that the company does not tolerate any retaliation for their participation in the investigation, and that the purpose of the investigation is to gather facts about a particular situation. Request that they be as honest, candid, and detailed as possible. They should be informed of what to expect after the investigation is complete, as well as who to contact if any other questions or concerns arise. Typically, it will make sense to interview the complaining employee first. It is a good idea to request a written statement from the complainant, but it is not required. This will help ensure that the facts of the situation are properly documented when most fresh in their mind and will ensure that the story doesn’t change over time. It is a good idea to ask them if they recommend speaking to any witnesses to the situation.
When interviewing the potential offender, it is imperative that the employer communicates that no determination has been made yet. The employee should be informed that any interference with the investigation and/or retaliation is prohibited and is subject to disciplinary action, up to and including termination. Review the allegations that are being made and allow the alleged wrongdoer the opportunity to share their side of the story. Be sure to ask if there were any witnesses who saw or were party to the event.
For all other witnesses, ensure that open-ended questions are being asked, which invites the interviewee to provide information. Listen carefully to the responses and follow up with questions that encourage the interviewee to provide more details. Remember to ask each person to provide any supporting documentation that they may have, including e-mails and other documents.
If possible, try to gather signed, written statements from the witnesses upon completion of the investigation. If there is any history of similar behavior or accusations in the past, this information should be included in the report. The importance of an interviewer’s neutral role and caution in


the interjection of personal or subjective types of responses including non-verbal reactions and comments.
Thoroughly document the investigation and take appropriate action.
Once all relevant personnel have been interviewed, documentation received, and all fact findings are complete, an investigation report should be prepared. The purpose of the report is to identify the policies or procedures that were allegedly violated, outline the steps that were followed in the investigation process, analyze any inconsistent or conflicting information, and determine to the best of the employer’s ability what occurred. It is important to keep in mind that this
investigation report may be subject to discovery should the situation result in a lawsuit. If any corrective action is necessary, it should be determined after all interviews are complete and the investigation report has been prepared. Corrective action should be administered in a timely manner. Potential action items may include training, disciplinary action, creating new policies, or revising existing policies. Ensure that any disciplinary action imposed is consistent with disciplinary action imposed in prior similar situations. Employers should avoid providing any sort of favoritism to their top performers/key employees if a violation is found.
If a violation is found and corrective action imposed, and the violation has a victim, the company should find a way to support the victim if possible.
Regardless of the outcome, it is a good idea to follow up with employees to let them know that the company took the complaint seriously and conducted a thorough investigation. At no time should any specific results or determinations be communicated to the complainants or witnesses about any corrective action. Only any parties being disciplined, HR and possibly a manager should be aware of specific actions taken by a company. The HR contact and any supervisors involved should monitor the situation to ensure that no retaliation occurs, and employees should be asked to immediately report any additional claims or retaliation.
	Highlights
· Do your homework! Planning the procedure of the investigation is important to ensure you are complying with any legal requirements or internal policies.


· Approach interviewing both the accused and the accuser with an open mind; you are there to get both sides of the story.
· Only take corrective action once a determination is made.
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[bookmark: 4_Remote_Workplace_Investigation_Conside][bookmark: _bookmark3]Remote Workplace Investigation Considerations
Even as businesses reopen across the country, remote work will likely remain popular for the foreseeable future. While remote work arrangements help keep employees healthy and safe in the midst of the coronavirus (COVID-19) pandemic, they create unique challenges for teams and managers, particularly when it comes to conducting workplace investigations.
Workplace investigations are crucial when it comes to establishing a safe and welcoming work environment. However, these investigations are often complex and can involve navigating sensitive topics and disputes. Adding in the complexity of the remote work environment can further complicate these investigations.
Accordingly, it’s important for managers, HR professionals and business leaders to understand best practices for conducting remote workplace investigations.
When is an investigation needed?
There are many reasons HR professionals may have to conduct a workplace investigation, including, but not limited to, the following:
· Employee behavior
· Suspected substance use
· Concerns of discrimination, harassment or threats
· Violations of workplace rules
· Workplace theft

Employers are expected to take investigations and employee concerns seriously in order to foster a supportive workplace culture. In fact, organizations that

fail to conduct proper investigations may face legal action if they mishandle a workplace investigation.
Establish Investigation Goals
In-person and remote workplace investigations share some similarities, including establishing investigation goals. One of the best ways to ensure effective investigations is to establish a consistent framework that can be repeated for various incidents and account for the following:
· Objectives of the investigation—In general, the goal of an investigation is to resolve workplace issues in a fair and efficient manner. Clear objectives can guide investigators and promote the timely resolution of workplace incidents.
· Scope of the investigation—Formalizing the scope of an investigation can help investigators gather the appropriate information and carry out corrective action for various types of incidents.
· Timing of the investigation—Generally speaking, timeliness is key when it comes to workplace investigations. Regardless of the perceived merit of the complaint, it’s in a company’s best interest to trigger investigations upon request. Failing to act quickly could be considered prejudicial to the employee and result in potential claims.
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· [image: ]Process of the investigation—Unlike when you’re in the office, you can’t hold casual meetings or interviews while you’re investigating an incident. Moreover, you’ll need to consider how your organization will conduct remote investigation interviews. Often, video calls will be the preferable method of communication, as this media allows you to analyze nonverbal cues during an interview. However, if a video call is not possible, an audio call is also preferable to an instant message or email.
Carry Out Investigations in an Objective Manner Employers must demonstrate procedural fairness when conducting workplace investigations. These investigations should be thorough and well documented before an employer takes any action. Additionally, effective workplace investigations embrace the following three principles:
· Neutrality—HR and other personnel involved in an investigation must be detached from an incident. Those involved should remain objective and have no personal stake in the outcome of an investigation. Employers have a duty to conduct workplace investigations in a fair and impartial manner. To remain neutral, it’s important to give all employees involved in an investigation the opportunity to provide their version of the incident.
· Thoroughness—To ensure that the proper decision is made following an investigation, you must be thorough in uncovering all the necessary information. Ask detailed questions throughout the process.
· Timeliness—Once an investigation is triggered, investigators must act promptly to avoid further acts of wrongdoing. Any disciplinary action should be administered in a timely manner to avoid potential legal issues.
It’s important for organizations to decide whether they will utilize internal or external investigators. While internal investigations tend to be quicker and comply with organizational policies, external firms ensure neutrality throughout all investigations.

Respect the Privacy of Those Involved in an Incident
In some instances, employees may be reluctant to participate in an investigation due to privacy concerns. Because of this, employers walk a fine line and must balance the privacy interests of their employees with their own legitimate business and safety interests.
All parties involved in an investigation have a right to privacy and confidentiality. These rights are especially important if an incident involves sensitive subject matter. Employers must be tactful and avoid oversharing details regarding the incident. Only those who need to know should be given the facts of the case.
It’s better to be overly cautious when handling workplace investigations, limiting information as follows:
· Respondents (e.g., the alleged harasser, subject of an incident or a bully) are entitled to know that a claim has been brought against them. They should also be informed of the details of the claim and what to expect during a formal interview.
· Witnesses can provide your investigators with valuable information regarding workplace incidents. However, employers should still keep the details of the incident to a minimum when speaking with witnesses.
Preserving and Protecting Confidentiality Preserving and protecting all involved parties’ confidentiality should be an utmost priority for any workplace investigation. However, remote workplace investigations pose potential risks to preserving such confidentiality.
The following best practices may help minimize risks to an investigation’s confidentiality:
· Ensure all data and evidence is secure—When sharing data or evidence on online tools or through email, it’s crucial to check that platforms and systems are secure. Consider adding built-in protections to prevent


unauthorized distribution or access of relevant materials.
· Restrict access to information—Those involved in the investigation should only have access to information that specifically pertains to them. Before sending an email or other electronic correspondence, double-check that the appropriate party receives the appropriate information.
· Comply with applicable data protection legislation—Consult legal counsel to ensure compliance with applicable federal, state and local data protection requirements.
In addition to these best practices, be sure to evaluate any risks to investigation confidentiality unique to your business.
Ensuring Interview Privacy and Confidentiality Unlike in-person investigations that can take place in a private room, holding virtual investigation interviews presents a risk to privacy and confidentiality.
The following best practices may help minimize privacy and confidentiality risks when conducting virtual interview investigations:
· Make sure that only relevant parties are invited to a virtual meeting.
· Use a password for virtual meetings to ensure only invited individuals are able to join.
· Request interviewees to join the meeting from a private and quiet room. If this is not possible, given the current COVID-19 situation, request that they attend the meeting alone and use a headset to promote privacy.
· Check that the platform or online portal through which the interview is being held is secure and compliant with any applicable data protection legislation.
In addition to these best practices, be sure to evaluate any risks to investigation confidentiality unique to your business.
Virtual Interview Best Practices

Conducting and attending a virtual meeting may be a new territory for involved parties. As such, keep in mind the following best practices for holding a successful virtual interview:
· Request that the virtual interview is held via video call to allow for nonverbal expressions to be seen, which can enhance comprehension and humanize the interaction.
· Ask parties to speak clearly and to ask questions if clarification is needed.
· Request the use of headsets or microphones to improve the audio quality.
· Utilize screen sharing capabilities or other tools during the meeting to improve engagement.
· Dress professionally to preserve a sense of formality during the interview.
By keeping these tips in mind, employers and employees alike can preserve a sense of normalcy and formality while conducting a virtual meeting.
Taking Action
If, after an investigation occurs, you find that the employee’s complaint is substantiated, the employer should take action to:
· Prevent the harassment, fraud or misconduct from recurring. To accomplish this, issue training and educational resources as needed.
· Make accommodations to ensure employees feel safe at work.
· Discipline the subject of the complaint in a manner proportional to the severity of the misconduct, up to and including dismissal. Do not take action against an employee if you have no clear evidence of misconduct.

If the complaint is not substantiated, the employer should notify the parties accordingly and explain how this conclusion was reached. After an investigation concludes, you should compile your findings in a final report. It’s also a good idea to assess the effectiveness of your investigation process and make any improvements.
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[bookmark: WORKPLACE_HARASSMENT_AND_DISCRIMINATION_]WORKPLACE HARASSMENT AND DISCRIMINATION INVESTIGATION INTERVIEW QUESTIONS AND TIPS
Conducting a thorough investigation of any harassment complaint is critically important to controlling potential liability for sexual harassment under federal or state law.
Start With an Explanation and General Questions:
There has been an allegation of [charge made by complaining employee] and we are investigating that claim. We take claims of discrimination and harassment seriously. We have zero tolerance for harassment and discrimination on the one hand, but on the other hand we do not want to act on false or misleading accusations. I need you to answer my questions honestly. There will be no negative consequence of your answers and the Company will make every effort to keep your answers confidential.
Interview Questions for the Complaining Employee
· Who committed the alleged harassment?
· What exactly occurred or was said?
· When did it occur and is it still ongoing?
· Where did it occur?
· How often did it occur?
· How did it affect you?
· How did you react? What response did you make when the incident(s) occurred or afterwards?
· How did the harassment affect you? Has your job been affected in any way?
· Are there any persons who have relevant information?
· Was anyone present when the alleged harassment occurred?
· Did you tell anyone about it?
· Did anyone see you immediately after episodes of alleged harassment?
· Did the person who harassed you harass anyone else?
· Do you know whether anyone complained about harassment by that person?


· Are there any notes, physical evidence, or other documentation regarding the incident(s)?
· How would you like to see the situation resolved?
· Do you know of any other relevant information?
Interview Questions for the Accused Employee
· What is your response to the allegations?
· If you believe the claims are false, have you any idea why the complaining employee might lie?
· Are there any persons who have relevant information?
· Are there any notes, physical evidence, or other documentation regarding the incident(s)?
· Do you know of any other relevant information?
Interview Questions for Witnesses
**TIP – The questions asked during the interview should not “lead” a witness toward a particular response and should not be accusatory in nature. They should be unbiased and open-ended. Formulating them in advance is a best practice. It’s also important not to promise a particular outcome to employees participating in the investigation.
· What is the general workplace atmosphere like in your group/department/area?
· Do you know [Name of Employee]? What is the nature of your relationship?
· How would you describe him/her if describing to a fellow employee?
· How would you describe your supervisor?
· What is your supervisor's managerial style?
· Are there any conflicts or other problems in the work group?
Continue with more specific questions:
· Have you witnessed any discriminatory or harassing behavior regarding anyone or any group of persons?
· Have you heard off color jokes or stories that might be offensive to some persons or some group of persons, e.g., racial, sexual, or religious based jokes or stories?
· Who made these remarks? What exactly was said?
· Have co-workers complained about inappropriate behavior in the work group?
· Have you ever personally noticed or been offended by inappropriate behavior? Describe any inappropriate or offensive behavior that you have experienced or witnessed.




· Have you seen pictures, You Tube videos, or any other images that might be offensive to any person or any group of persons, e.g., pin up posters, cartoons, etc.?
· Have you ever experienced or witnessed any touching or contact in the workplace that might be offensive or unwanted?
· What did you see or hear? When did this occur? Describe the alleged harasser's behavior toward the complainant and toward others in the workplace.
· What did the complainant tell you? When did s/he tell you this?
· Do you know of any other relevant information?
· Are there other persons who have relevant information?
If answers don't corroborate what the charging employee has claimed, be more exact:
· On 	 at about 	 did you notice anything in your work area that disturbed you or caused you concern or that might have had that effect on another employee?
· Do you know [Name of Complaining Employee]?
· Did [Name of Complaining Employee] tell you anything about his/her allegations of discrimination or harassment? What did the complainant tell you? When did [Name of Complaining Employee] tell you this information?
· What is the relationship between [Name of Accused Employee] and [Name of Complaining Employee]?
· Have you heard any inappropriate remarks made by [Name of Accused Employee] to [Name of Complaining Employee]?
· Have you observed any interaction, including touching, conversation, or anything else between these two persons that might reasonably feel offensive to [Name of Complaining Employee]?
· What did you see or hear? When did this occur? Describe [Name of Accused Employee]'s behavior toward [Name of Complaining Employee] and toward others in the workplace.
Notice: After the interview, be sure to remind the employee again that there will be no retaliation for his/her cooperation and invite the employee to call you if he/she thinks of anything else that could assist in the investigation. Stress the issue of confidentiality and the avoidance of the appearance of collusion. Also stress the importance for the company to find out the truth of the matter for the benefit of the company and all employees.

TIPS
Credibility Determinations

Check for unconscious bias before assessing credibility. First, you must check and discard any bias you may have toward either party. This includes a long list of known types of bias, including confirmation, affinity, age, and gender bias, just to name a few.
If there are conflicting versions of relevant events, you will have to weigh each party's credibility. Credibility assessments can be critical in determining whether the alleged harassment in fact occurred. Factors to consider include:
· Inherent plausibility: Is the testimony believable on its face? Does it make sense?
· EEOC Guidance. The EEOC has published some guidance on the issue of assessing credibility that may be useful. Factors to consider, according to the EEOC, include, but are not limited to, the following:
· Demeanor. Did the person appear to be telling the truth? This can be particularly tricky as we all tend to believe we can tell if someone is being truthful. While the demeanor of a witness should be considered, it is imperative not to make the false assumption that you can accurately “read” every witness.
· Inherent plausibility. Is the testimony believable on its face? Consider the facts and circumstances of the allegations. For example, if the allegations include repeated sexual remarks, is it highly unlikely that these remarks could have been made without a single witness hearing them? Conversely, does your investigation confirm that the incident in question could have occurred without supporting evidence or witnesses?
· A motive to falsify. Did the person have a reason to lie? Look for a history of animosity or other negative interactions between the complainant and the accused. Was the complainant in jeopardy of losing his/her job? Does the accused now stand to lose a lucrative position if the allegations are found to be true?
· Past record. Does the accused have a past record of similar behavior? Conversely, does the complainant have a history of making unsubstantiated complaints not involving the accused? If either is true, it can provide an important clue when assessing credibility.
· Corroboration: Is there witness testimony (such as testimony by eyewitnesses, people who saw the complaining employee soon after the alleged incidents, or people who discussed the incidents with him or her at around the time that they occurred)? This includes asking both parties if they have any supporting evidence. For example, did the complainant write down details of the incident in a journal or diary? Did he/she tell anyone else when the incident occurred? Are there any text messages or emails? If you have followed standard investigative procedures and have not uncovered any additional evidence to support the complainant’s allegations, then you must rely solely on an assessment of the credibility of both parties.
· Is there physical evidence (such as written documentation) that corroborates the party's testimony? 







[bookmark: 6_Best_Practices_for_Conducting_Workplac][bookmark: _bookmark5]Best Practices for Conducting Workplace Investigations
Workplace investigations are crucial when it comes to establishing a safe and welcoming work environment. However, these investigations are often complex and can involve navigating sensitive topics and disputes. More than ever before, companies face irreversible reputational damage and negative publicity if they mishandle workplace investigations.
There are many reasons HR professionals may have to conduct a workplace investigation, including, but not limited to, the following.
· Employee behavior
· Suspected substance use
· Concerns of discrimination, harassment or threats
· Violations of workplace rules
· Workplace theft

Employers are expected to take investigations and employee concerns seriously in order to foster a supportive workplace culture. In fact, organizations that fail to conduct proper investigations may face legal action if they mishandle a workplace investigation. In recent cases, companies that did not respond properly to investigation requests faced legal action and six-figure settlements.
Accordingly, it’s important for mangers, HR professionals and business leaders to understand best practices for conducting workplace investigations.
Establish Investigation Goals Early On and Assess Complaints with Discretion
One of the best ways to ensure effective investigations is to establish a consistent framework. This framework

should be repeatable for various incidents and account for the following:
· Investigation objectives—In general, the goal of an investigation is to resolve workplace issues in fair and efficient manner. Both the organization itself and its HR representatives must be aware of investigation objectives from the beginning. Clear objectives can guide investigators and promote the timely resolution of workplace incidents.
· Investigation scope—Determining the scope of an investigation early on can help focus investigative procedures. Specifically, formalizing the scope of an investigation can help investigators gather the appropriate information and carryout corrective action for various types of incidents.
· Investigation timing— When it comes to workplace investigations, timeliness is key. Regardless of the perceived merit of the complaint, it’s in a company’s best interest to trigger investigations upon request. Failing to act quickly could be considered prejudicial to the employee and result in potential claims.
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[image: ]When assessing employee concerns, it’s important to consider the nature of the issue, who’s involved and what, if any, company policies apply. Employers should determine whether employees involved in the incident should be separated or given paid leave until the situation is resolved.
As a general rule, when assessing incidents, all concerns and complaints fielded from your employees must be taken seriously. While some investigations may not be carried out per the employer’s discretion, companies should educate themselves on relevant laws regarding incident investigations and when they are necessary.
Carry Out Investigations in a Fair and Objective Manner
Employers must demonstrate procedural fairness when conducting workplace investigations. These investigations should be thorough and well documented before an employer takes any action. Additionally, effective workplace investigations embrace the following three principles:
· Neutrality—HR and other personnel involved in an investigation must be detached from an incident. Those involved should remain objective and have no personal stake in the outcome of an investigation. Employers have a duty to conduct workplace investigations in a fair and impartial manner. To remain neutral, it’s important to give all employees involved in an investigation the opportunity to provide their version of the incident.
· Thoroughness—To ensure that the proper decision is made following an investigation, you must be thorough in uncovering all the necessary information. Ask detailed questions throughout the process.
· Timeliness—Once an investigation is triggered, investigators must act promptly to avoid further acts of wrongdoing. Any disciplinary action should be administered in a timely manner to avoid potential legal issues.
It’s important for organizations to decide whether they will utilize internal or external investigators. While internal investigations tend to be quicker and comply

with organizational policies, external firms ensure neutrality throughout all investigations.
Respect the Privacy of Those Involved in an Incident
In some instances, employees may be reluctant to participate in an investigation due to privacy concerns. Because of this, employers walk a fine line and must balance the privacy interests of their employees with their own legitimate business and safety interests.
All parties involved in an investigation have a right to privacy and confidentiality. These rights are especially important if an incident involves sensitive subject matter. Employers must be tactful and avoid oversharing details regarding the incident. Only those who need to know should be given the facts of the case.
It’s better to be overly cautious when handling workplace investigations, limiting information as follows:
· Respondents (i.e., the alleged harasser, subject of an incident or a bully) are entitled to know that a claim has been brought against them. They should also be informed on the details of the claim and what to expect during a formal interview.
· Witnesses can provide your investigators with valuable information regarding workplace incidents. However, employers should still keep the details of the incident to a minimum when speaking with witnesses.
Conducting Interviews
Detailed interviews are the most important aspects of workplace investigations. Interviews can provide a clear understanding of an incident and help employers determine what, if any, disciplinary action should be taken.
Employers will want to decide:

· Who to interview—Interviews should be conducted with respondents, complainants and witnesses at a minimum. It’s a good idea to only interview those who have


[image: ]information relevant to the case. It may also be helpful to have more than one investigator present during the interview.
· What order to interview—Employers should be cognizant of the interview order. Generally, businesses should interview the complainant first, any witnesses second and the respondent third. Schedule follow-up interviews as needed. Each subject should be informed that the interview process is confidential.
· What to ask during interviews—Questions should be written and prepared ahead of time. These questions should be a mix of open- and close-ended questions. Above all, interview questions should help investigators gather details related to times, dates, locations, individuals involved and other witnesses. Sample questions include:
· What happened?
· When/where did it happen?
· Who was present?
· Who did or said what?
· Why did it happen?
· Is there evidence?
· Who else may have relevant information?
Interview responses and other relevant details should be recorded throughout the investigative process.
Investigators should take detailed notes, which will help during the review process.
Taking Action
If, after an investigation occurs, you find that the employee’s complaint is substantiated, the employer should take action to:
· Prevent the harassment, fraud or misconduct from recurring. To accomplish this, issue training and educational resources as needed.
· Make accommodations to ensure employees feel safe at work.
· Discipline the subject of the complaint in a manner proportional to the severity of the misconduct, up to and including dismissal. Do

not take action against an employee if you have no clear evidence of misconduct.
If the complaint is not substantiated, the employer should notify the parties accordingly and explain how this conclusion was reached.

After an investigation concludes, you should compile your findings in a final report. It’s also a good idea to assess the effectiveness of your investigation process and make any improvements.

[bookmark: _bookmark6]COMMONLY ASKED QUESTIONS
Q: Do we need to inves�gate rumors of harassment even if no one has made a complaint?
A - Yes, we recommend you inves�gate. A company always has some inherent liability in rela�on to discriminatory or harassing comments or behavior. The level of liability usually correlates to the nature, severity, and context of the comments, the posi�on of the employee who made them, and what the employer does or does not do about it. Since you have knowledge of a poten�al situa�on, we recommend you inves�gate the mater and take appropriate disciplinary ac�on if it turns out your an�-harassment policy was violated. As you conduct the inves�ga�on, document the discussions you have as well as your ﬁndings, and reassure those you interview that their par�cipa�on will not result in retalia�on.
Q: What cons�tutes a “hos�le work environment” and what’s my obliga�on if an employee complains about it?
A - A hos�le work environment occurs when unlawful harassment in the workplace either:
1) becomes a condi�on of con�nued employment (meaning the employee must con�nue to endure it to keep their job), or
2) becomes severe or pervasive enough that a reasonable person would consider the work environment in�mida�ng, hos�le, or abusive.
For workplace harassment to be unlawful, it must be unwelcome and based on a protected class such as race, gender, age, religion, na�onal origin, disability, or any other protected class. Sexual orienta�on and gender iden�ty are also protected classes in most states and under current federal interpreta�ons. For example, pervasive or frequent nega�ve feedback from a supervisor to a subordinate may not create a hos�le work environment. However, nega�ve feedback given only to female staﬀ or to one ethnic group might.
Federal law not only prohibits discrimina�on based on these protected groups, but also obligates employers to prevent or stop harassment of employees when that harassment is based on these protected characteris�cs, whether it’s coming from supervisors, peers, or even customers. The vic�m can be anyone aﬀected by the conduct, not just the individual at whom the oﬀensive conduct is directed. You should therefore have a strong an�-harassment policy in place and carefully inves�gate all complaints and allega�ons, documen�ng as you go. Don’t ignore the issue or treat it lightly. How to discipline an employee for unlawful harassment is up to you.
A simple misunderstanding or single act of poor judgment may be best handled with a writeup, but serious policy viola�ons or ongoing harassment may require termina�on. We generally recommend correc�ve ac�on that will cause the behavior to stop and show that you take it seriously. Promptly responding to complaints of harassment can help prevent claims of a hos�le work environment in the future. In turn, this can help avoid poten�al agency inves�ga�ons and employment lawsuits.
Q: Can we tell employees how they must behave at non-work events? We’re trying to prevent harassment from occurring outside the oﬃce.


While employers have the right to regulate employees’ on-duty conduct, they are more limited in how much control they can exert when employees are not on duty. We know issues may arise when employees engage in social ac�vi�es a�er hours where they feel they can let loose or otherwise act in a way that is inconsistent with company policy. While an employer can't regulate what goes on in that se�ng – in fact, many states protect legal oﬀ-duty conduct – you can expect and require that there not be any residual eﬀects that carry over into the workplace. For instance, if an employee made threatening comments about a certain religious group on their Facebook page, and these comments were seen by another employee who then felt fear in the workplace, you would need to address this behavior.
It’s also worth keeping in mind that there is a higher legal standard for the behavior of supervisors. Employers will always be responsible for harassment by a supervisor that results in a tangible employment ac�on like demo�on, termina�on, or construc�ve discharge – even if the harassment originated outside the workplace. And even if the harassment from a supervisor doesn’t lead to a tangible employment ac�on, the employer is liable unless it proves that it exercised reasonable care to prevent and correct the harassment and that the employee “unreasonably” failed to complain to management.
Your best defense is a clear sexual and unlawful harassment policy along with well-trained managers. This should help limit problema�c behavior outside of the workplace, as well as assist your managers and supervisors in dealing with these issues if they begin in, or seep into, the workplace.
Q: An employee’s recent public Facebook post contains negative statements directed toward a minority group and has caused a stir at the office. It is her private Facebook account, but on it she identifies herself as working for our company. Co-workers and clients have told me the post is offensive and hurtful. I am also worried about it being associated with our company. How should I respond?
A - While an employee has the right to hold views that are unpopular or offensive to co-workers or clients, the employee does not have the right to disrupt the organization's operations or harass other employees or create a hostile work environment. As the employer, you are caught between your policies and laws that prohibit discrimination and harassment and laws that protect an employee’s speech (NLRA and Title VII religious protections).
If the employee made no threats or statements about co-workers and is not a supervisor, then it may be safest to let this go and take no action. Anyone who does not care for such speech could always elect to unfriend or stop following the employee on social media.
Alternatively, you could hold a meeting with the employee (and a third-party witness) to explain the reaction the post has caused and ask the employee to voluntarily make the Facebook page (or post) private. Make it clear that you’re not disciplining the employee and that your suggested course of action is voluntary. Communicate that you’re not trying to curtail free expression but are concerned that her views may be misinterpreted as the organization's views based on her identification of herself on the page as your employee. If the employee’s post is harassing, identifying, or disparaging co-workers, clients, or vendors, or if the language itself incites violence or is hate-speech, then you would have more cause to intervene, with disciplinary action if necessary. Additionally, if the employee is a supervisor, then you may have more leeway to act.

Given the difficult balancing act and degree of risk in a situation such as this, if you do decide to take disciplinary action or to terminate, we’d recommend you involve legal counsel.
Going forward, we recommend creating a social media policy if you don’t already have one. The policy should prohibit discriminatory remarks, harassment, and threats of violence or similar inappropriate or unlawful conduct. With a social media policy in place, you have a clear and concrete standard to which you may hold employees accountable.
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[bookmark: _bookmark7]TO HELP CREATE A WORKPLACE ENVIRONMENT THAT IS FREE OF HARASSMENT, CONSIDER:
» Establishing a written Employee Handbook policy specifically addressing a hostile work environment.
» Documenting all information gathered in the investigation of a complaint.
» Updating the company's electronic assets usage (i.e. Internet, texting) policies specifically Addressing sexual harassment issues.
» Not overreacting and sticking to the facts. Managers and supervisors who do overreact and jump to unfounded conclusions toward an accused employee are held accountable as likely
as those who do nothing.
» Training Management and employees on what sexual harassment is and how to avoid it.
» Communicating with involved parties while emphasizing protection of confidentiality and privacy as appropriately as possible.
» Investigating each complaint and report immediately.
» Keeping aware whether following-up on specific cases or monitoring the workplace in general.
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· [bookmark: _bookmark8]Red text denotes a field that needs to be changed by the user.
· Document Samples and Templates are provided to give you a foundation / starting point for your own use and form creation.
· Feel free to customize as you need for your own organization.
· Replace the logo with your own.

[bookmark: SAMPLE_Complaint/Concern_Intake_Form]SAMPLE COMPLAINT/CONCERN INTAKE FORM
[(REMOVE SECTION BEFORE DISTRIBUTING) Note: Avoid disruptions, taking sides, asking the complainant exhaustive questions or challenging their story. Thank the complainant for coming forward and assure them that a fair, impartial investigation with appropriate next steps will be taken once intake is completed. Do not advise of an expected outcome or resolution or guarantee absolute confidentiality.]

	Date of This Report
	Date of 1st Report/Concern
	Name of Complainant

	
	
	

	Name of Interviewer
	Location of Interview

	
	

	Date and Names of Any Persons Informed of the Concern from Complainant Prior to Interview

	

	Full Details of Complaint (Who, What, When, Where)

	

	Names of Known Witnesses

	

	Potential Supporting Evidence (e.g., emails, photos, etc.) Included
	· Yes ☐ No

	Description of Evidence Included

	





Complainant Signature: 	 Date: 	


Company Representative Signature: 	
Name (print): 	 Date: 	
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· [bookmark: _bookmark9]Document Samples and Templates are provided to give you a foundation / starting point for your own use and form creation.
· Feel free to customize as you need for your own organization.
· Replace the logo with your own.

[bookmark: SAMPLE_Investigation_Conclusion_Memo]SAMPLE INVESTIGATION CONCLUSION MEMO
Date: 	

	[bookmark: Individuals_Involved_in_Investigation]Individuals Involved in Investigation
	Job Title

	
	

	
	

	
	

	[bookmark: Witnesses]Witnesses (Redact or Remove if share with Employees)
	[bookmark: Job_Title]Job Title

	
	

	
	

	
	

	
	


[bookmark: Summary_of_Conclusion/Actions_Taken]Summary of Conclusion/Actions Taken
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[bookmark: Supervisor_Signature:___________________]Supervisor Signature: 	 Name: 	 Date: 	

[bookmark: HR_Manager_Signature:___________________]HR Manager Signature: 	 Name: 	 Date: 	
[bookmark: CC:_Investigation_file]CC: Investigation file
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