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WORKPLACE HARASSMENT (including Sexual) AND DISCRIMINATION INVESTIGATION INTERVIEW QUESTIONS AND TIPS
Conducting a thorough investigation of any sexual harassment (or other harassment) complaint is critically important to controlling potential liability for sexual harassment under federal or state law.
Start With an Explanation and General Questions:
There has been an allegation of [charge made by complaining employee] and we are investigating that claim.  We take claims of discrimination and harassment seriously. We have zero tolerance for harassment and discrimination on the one hand, but on the other hand we do not want to act on false or misleading accusations. I need you to answer my questions honestly. There will be no negative consequence of your answers and the Company will make every effort to keep your answers confidential.
Interview Questions for the Complaining Employee
· Who committed the alleged harassment?
· What exactly occurred or was said?
· When did it occur and is it still ongoing?
· Where did it occur?
· How often did it occur? 
· How did it affect you?
· How did you react? What response did you make when the incident(s) occurred or afterwards?
· How did the harassment affect you? Has your job been affected in any way?
· Are there any persons who have relevant information? 
· Was anyone present when the alleged harassment occurred? 
· Did you tell anyone about it? 
· Did anyone see you immediately after episodes of alleged harassment?
· Did the person who harassed you harass anyone else? 
· Do you know whether anyone complained about harassment by that person?
· Are there any notes, physical evidence, or other documentation regarding the incident(s)?
· How would you like to see the situation resolved?
· Do you know of any other relevant information?
Interview Questions for the Accused Employee
· What is your response to the allegations?
· If you believe the claims are false, have you any idea why the complaining employee might lie?
· Are there any persons who have relevant information?
· Are there any notes, physical evidence, or other documentation regarding the incident(s)?
· Do you know of any other relevant information?
Interview Questions for Witnesses
· What is the general workplace atmosphere like in your group/department/area?
· Do you know [Name of Employee]?  What is the nature of your relationship?
· How would you describe him/her if describing to a fellow employee?
· How would you describe your supervisor?
· What is your supervisor's managerial style?
· Are there any conflicts or other problems in the work group?
Continue with more specific questions:
· Have you witnessed any discriminatory or harassing behavior regarding anyone or any group of persons?
· Have you heard off color jokes or stories that might be offensive to some persons or some group of persons, e.g., racial, sexual, or religious based jokes or stories?
· Who made these remarks?  What exactly was said?
· Have co-workers complained about inappropriate behavior in the work group?
· Have you ever personally noticed or been offended by inappropriate behavior?  Describe any inappropriate or offensive behavior that you have experienced or witnessed.
· Have you seen pictures, You Tube videos, or any other images that might be offensive to any person or any group of persons, e.g., pin up posters, cartoons, etc.?
· Have you ever experienced or witnessed any touching or contact in the workplace that might be offensive or unwanted?
· What did you see or hear? When did this occur? Describe the alleged harasser's behavior toward the complainant and toward others in the workplace.
· What did the complainant tell you? When did s/he tell you this?
· Do you know of any other relevant information?
· Are there other persons who have relevant information?
If answers don't corroborate what the charging employee has claimed, be more exact:
· On ____________ at about ____________ did you notice anything in your work area that disturbed you or caused you concern or that might have had that effect on another employee?
· Do you know [Name of Complaining Employee]?  
· Did [Name of Complaining Employee] tell you anything about his/her allegations of discrimination or harassment?  What did the complainant tell you? When did [Name of Complaining Employee] tell you this information?
· What is the relationship between [Name of Accused Employee] and [Name of Complaining Employee]?
· Have you heard any inappropriate remarks made by [Name of Accused Employee] to [Name of Complaining Employee]?
· Have you observed any interaction, including touching, conversation, or anything else between these two persons that might reasonably feel offensive to [Name of Complaining Employee]?
· What did you see or hear? When did this occur? Describe [Name of Accused Employee]'s behavior toward [Name of Complaining Employee] and toward others in the workplace.
Notice: After the interview, be sure to remind the employee again that there will be no retaliation for his/her cooperation and invite the employee to call you if he/she thinks of anything else that could assist in the investigation. Stress the issue of confidentiality and the avoidance of the appearance of collusion. Also stress the importance for the company to find out the truth of the matter for the benefit of the company and all employees.
TIPS
Credibility Determinations
Check for unconscious bias before assessing credibility. First, you must check and discard any bias you may have toward either party. This includes a long list of known types of bias, including confirmation, affinity, age, and gender bias, just to name a few.
If there are conflicting versions of relevant events, you will have to weigh each party's credibility. Credibility assessments can be critical in determining whether the alleged harassment in fact occurred. Factors to consider include:
· Inherent plausibility: Is the testimony believable on its face? Does it make sense?
· EEOC Guidance. The EEOC has published some guidance on the issue of assessing credibility that may be useful. Factors to consider, according to the EEOC, include, but are not limited to, the following:
· Demeanor. Did the person appear to be telling the truth? This can be particularly tricky as we all tend to believe we can tell if someone is being truthful. While the demeanor of a witness should be considered, it is imperative not to make the false assumption that you can accurately “read” every witness.
· Inherent plausibility. Is the testimony believable on its face? Consider the facts and circumstances of the allegations. For example, if the allegations include repeated sexual remarks, is it highly unlikely that these remarks could have been made without a single witness hearing them? Conversely, does your investigation confirm that the incident in question could have occurred without supporting evidence or witnesses?
· A motive to falsify. Did the person have a reason to lie? Look for a history of animosity or other negative interactions between the complainant and the accused. Was the complainant in jeopardy of losing his/her job? Does the accused now stand to lose a lucrative position if the allegations are found to be true?
· Past record. Does the accused have a past record of similar behavior? Conversely, does the complainant have a history of making unsubstantiated complaints not involving the accused? If either is true, it can provide an important clue when assessing credibility.
· Corroboration: Is there witness testimony (such as testimony by eyewitnesses, people who saw the complaining employee soon after the alleged incidents, or people who discussed the incidents with him or her at around the time that they occurred)? This includes asking both parties if they have any supporting evidence. For example, did the complainant write down details of the incident in a journal or diary? Did he/she tell anyone else when the incident occurred? Are there any text messages or emails? If you have followed standard investigative procedures and have not uncovered any additional evidence to support the complainant’s allegations, then you must rely solely on an assessment of the credibility of both parties.
· Is there physical evidence (such as written documentation) that corroborates the party's testimony?
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