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SECTION IV:
Previously Reported Regulatory Matters

Workplace Notices Updates (YTD)

DOL Updated Model Employer CHIP Notice

The U.S. Department of Labor (DOL), through its Employee Benefits Security Administration (EBSA), has released a
new model Employer CHIP Notice with information current as of Jan. 31, 2024.

An employer is subject to this annual notice requirement if its group health plan covers participants who reside in a
state that provides a premium assistance subsidy, regardless of the employer’s location

DOL Updates Model Employer CHIP Notice - The U.S. Department of Labor (DOL), through its Employee Benefits
Security Administration (EBSA), has released a new model Employer CHIP Notice with information current as of July
31, 2024.
An employer is subject to this annual notice requirement if its group health plan covers participants who reside in a
state that provides a premium assistance subsidy, regardless of the employer’s location.
An employer can choose to provide the notice on its own or concurrent with the furnishing of:

e Materials notifying the employee of health plan eligibility;

e Materials provided to the employee in connection with an open season or election process conducted under

the plan; or
e The summary plan description (SPD).

State Workplace Notices (YTD in Alphabetical order)
e AK-
o The Alaska Wage and Hour Notice will reflect the increase from $11.73 to $11.91/hr — Jan 1,
2025.
o Arevised Safety and Health Protection on The Job Notice (OSHA) has been released with
increased monetary penalties as well as new contact information.
o The Unemployment Insurance Notice has been revised with some additional information.
e CA-

e Updated Workers’ Compensation Notice - Assembly Bill 1870 amended Labor Code section
3550(d)(4) to require notice to injured workers that: (1) they may consult a licensed attorney to advise
them of their rights under workers’ compensation laws; and (2) in most instances, attorney’s fees will
be paid out of what they recovery as a result of their claims. The amendment to Labor Code section
3550 becomes operative on January 1, 2025.

e (California Unemployment Insurance Notice has been updated with a clearer and more user-friendly format.
It now includes direct links for applicants to quickly find information on applying for Unemployment
Insurance, Disability Insurance, and Paid Family Leave benefits, making it easier for employees to access



https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/chipra/model-notice.doc
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/chipra/model-notice.doc
https://www.labor.alaska.gov/lss/forms/Summary_of_Alaska_Wage_and_Hour_Act__Rev_01-25.pdf
https://labor.state.ak.us/lss/forms/right-to-know.pdf
file:///C:/https:/www.labor.state.ak.us/lss/forms/1012.pdf
https://www.dir.ca.gov/dwc/NoticePoster.pdf
https://edd.ca.gov/siteassets/files/pdf_pub_ctr/de1857a.pdf

essential claims and informational resources. (Note: Although it reflects a revision date of 1/22, it was
added to EDD’s website as of 5/24.)

e CO - Colorado Discrimination in Employment Notice has been updated following an amendment to the 2020
CROWN Act. This amendment broadens existing anti-discrimination laws to include hair length as a
characteristic commonly associated with race, thereby expanding the CROWN Act protections. Additionally,
the timing for filing requirements has been modified. Similarly, the Colorado Discrimination in Housing
Notice has revised the CROWN Act section to expand hair length as protected.

e DC - Primary Election Tiem Off to Vote for Employees

o DE- Revised Workers' Compensation Notice with notable changes. The language has been refined to offer
better clarity regarding the responsibilities of both employers and employees. Additionally, an email contact for
the Office of Workers' Compensation has been added to facilitate smoother communication and information.
Finally, we have added the recommended Delaware Sexual Harassment Notice to the poster.

¢ GA - released a new Unemployment Insurance for Employees Notice , Vacation Unemployment Insurance
Notice and the Equal Pay for Work Act Notice. All 3 Notice can be found at https://dol.georgia.gov/laws-and-
rules/gdol-required-workplace-posters

e HI - Updated Minimum Wage Notice, Unemployment Insurance, Discrimination, Disability Compensation,
Dislocated Workers, and OSHA Notices. Updated Notice accessible HERE

e IL (Chicago) — Newly released Paid Leave and Paid Sick Leave Notice (Employers to provide to employees
with their first applicable paycheck—in July 2024, or after hire, whichever comes first—and annually thereafter
in July.

¢ IN - New Veteran Benefits and Services Poster Released. It must be posted by employers with 51 or more
full-time equivalent (FTE) employees.

e KS - Kansas Workers’ Compensation Notice has been updated to reflect new reporting timelines for accidents
or injuries. Employees now have 30 calendar days to report an incident to their employer. Additionally, if the
employee is no longer working for the employer, they have 20 calendar days from their last day of work to
report an accident or injury.

e KY - Updated Safety & Health on the Job Notice released

e LA-

e Louisiana Minors Labor Law Notice now requires that minors under 16 years old receive at least a 30-
minute meal break for every five-hour work period. This requirement previously applied to employees under
18 years old.

e A new Workers' Compensation Fraud Notice has been issued, providing significantly more extensive
information than the previous version.

e MA -released a revised Workers' Compensation Notice

e MD - Due to the state’s prohibition of vaping in the workplace, employers are responsible for posting a sign
that says “NO SMOKING OR VAPING" near every public entrance to their place of employment.

e ME-

o Maine Minimum Wage Notice: Effective January 1, 2025, the state minimum wage will increase to
$14.65/hr

o Maine Paid Family and Medical Leave Notice This new notice provides detailed information about
employee benefits, reasons for leave, types of leave, eligibility requirements, and payroll
deductions.

o Updated Veterans' Benefits and Services labor notice released

o Maine Minimum Wage Notice has been revised to reflect the new minimum salary requirement for
employees to qualify as exempt from overtime under the Fair Labor Standards Act. Starting July 1,
2024, the minimum salary will be $844 per week.

e MN-
o The revised Employer-Sponsored Meetings Notice now safeguards employees’ rights to opt out of
employer-led meetings focused on religious or political topics.



https://drive.google.com/file/d/1G7sJRyslZNPYygKKwwd2c1exiHsXb2v-/view
https://dcboe.org/data,-maps,-forms/forms-and-resources
file:///C:/Users/Maricia/AppData/Roaming/Microsoft/Word/GA%20–%20released%20a%20new%20Unemployment%20Insurance%20for%20Employees%20Notice
https://dol.georgia.gov/laws-and-rules/gdol-required-workplace-posters
https://dol.georgia.gov/laws-and-rules/gdol-required-workplace-posters
https://labor.hawaii.gov/labor-law-poster/
https://www.chicago.gov/city/en/depts/bacp/supp_info/public-notices.html
https://www.in.gov/dol/files/Veteran-Poster-2024.pdf
http://www.dol.ks.gov/home/showpublisheddocument/276/638544781815170000
https://elc.ky.gov/workplace-standards/Documents/KY%20OSH%20Poster%20English.pdf
http://www.laworks.net/Downloads/WFD/EmploymentOfMinors.pdf
http://www.laworks.net/Downloads/Posters/OWCA_Fraud_Poster.pdf
https://www.mass.gov/doc/c-l-360-revised-workers-compensation-notice-to-employee-poster/download
https://www.maine.gov/labor/posters/index.shtml
https://www.maine.gov/labor/docs/2024/posters/pfml/PaidFamilyMedicalLeave.pdf
https://www.maine.gov/labor/docs/2024/posters/veterans/VeteransBenefitsandServices.pdf
file:///C:/Users/Maricia/Desktop/Sept%202024%20HR%20WIRE/www1.maine.gov/labor/docs/2024/posters/minwage/minimumwage2024_English.pdf
https://www.dli.mn.gov/sites/default/files/pdf/meetings_poster.pdf

o The Minnesota Minimum Wage Notice has been updated to reflect a minimum wage increase to
$11.13 per hour starting January 1, 2025. This notice also now includes information on
Minnesota’s wage theft law.

MS - The Mississippi Unemployment Insurance Notice has been updated to reflect changes in the filing
process for unemployment insurance benefits. The Mississippi Unemployment Insurance poster now features
a new phone number for filing claims and an updated email address for further information.

MT - Montana has issued an updated Minimum Wage Notice for 2025. Starting January 1, 2025, the
Montana Minimum Wage will rise from $10.30 to $10.55/hr.

NH -released a new Veteran's Benefits and Services Notice.

NV - updated notices that will become mandatory on July 1, 2024: Annual Minimum Wage Bulletin ($12.00),
Daily Overtime Annual Bulletin, Rules to be Observed by Employers, and the Domestic Violence Notice

NY State -

e Updated mandatory model policy released New York State Department of Labor’s Policy on the
Rights of Employees to Express Breast Milk in the Workplace. New York State employers must ensure
they (1) provide paid break times to employees for expression of breast milk and (2) issue the
revised notice when required.)

e Second, the "New York Discrimination Notice" has been revised to include citizenship or immigration
status and domestic violence victim status as new protected categories.

NYC -
o Workers’ Bill of Rights - posting due date 7.1.24

o Know Your Rights at Work poster that employers must display in a conspicuous location in the

workplace by July 1. The poster must also be distributed to all current New York City employees by
July 1 and to new hires on or before their first day of work. Employers must also make the poster
available on their intranet and/or mobile app if “such means are regularly used to communicate” with
employees.

OH - The Ohio Minimum Wage Notice has been released to reflect the upcoming increase as of January 1,

2025, which reflects the updated wage of $10.70/hr and tipped minimum wage will increase to $5.35/hr.

The minimum wage will apply to employees of businesses with annual gross receipts of $394,000 per

year.

OR - Updated OSHA “It's The Law” Notice. Updates include modifications to information regarding employees'

rights during hazardous tasks, work-related exposure records, and injury logs. Furthermore, the address for

registering complaints has been amended, and a QR Code has been incorporated to provide easy access to

whistleblower rights information.

OR - released an updated Paid Leave Notice

SD - The South Dakota Minimum Wage Notice has been released to reflect the upcoming increase as of

January 1, 2025, which reflects the updated wage of $11.50/hr and tipped minimum wage updated to

$5.75/hr.

TN -

o Tennessee Unemployment Insurance Notice has been updated to reflect new requirements for weekly
certification. Employees must now complete a minimum of four work search activities per week and
document these activities during the weekly certification process. Previously, only three work search
activities were required. Failure to meet the new requirement of four work search activities may result
in a loss of unemployment benefits.

o issued an updated Wage Regulation and Child Labor Notice. The revised notice includes changes to
the wording in the Payday section, clarifying protections and requirements. Additionally, in the section
on Occupations Prohibited for Minors Under 18, there are updates regarding certain occupations that
the commissioner may classify as hazardous.

o Released Unemployment Insurance Notice has been updated to reflect new requirements for weekly
certification. Employees must now complete a minimum of four work search activities per week and



https://www.dli.mn.gov/sites/default/files/pdf/minwage_poster.pdf
https://mdes.ms.gov/media/435465/ui_insuranceforemployerltrsizesign04092024update_rev7.pdf
https://erd.dli.mt.gov/_docs/labor-standards/2025-MINIMUM-WAGE-POSTER.pdf
https://www.nh.gov/labor/documents/veteransbenefitsposter.pdf
https://labor.nv.gov/uploadedFiles/labornvgov/content/Wages/2024%20Minimum%20Wage%20Bulletin%2004.01.2024.pdf
https://labor.nv.gov/uploadedFiles/labornvgov/content/Wages/2024%20Annual%20Bulletin%20-%20Daily%20Overtime%2004.01.2024.pdf
https://labor.nv.gov/uploadedFiles/labornvgov/content/Employer/Rules_to_be_Observed_by_Employers_July_2024.pdf
https://labor.nv.gov/uploadedFiles/labornvgov/content/Employer/Domestic%20Violence%20and%20Sexual%20Assault%20Victim's%20Leave%20Bulletin%2002.15.2024.pdf
https://dol.ny.gov/system/files/documents/2024/06/p705-policy-on-the-rights-of-employees-to-express-breast-milk-in-the-workplace_-24-1.pdf
https://dol.ny.gov/system/files/documents/2024/06/p705-policy-on-the-rights-of-employees-to-express-breast-milk-in-the-workplace_-24-1.pdf
https://dhr.ny.gov/system/files/documents/2024/06/poster.pdf
https://www.nyc.gov/site/dca/workers/workersrights/know-your-worker-rights.page
https://www.nyc.gov/assets/dca/downloads/pdf/workers/KnowYourRightsAtWorkPoster.pdf
https://dam.assets.ohio.gov/image/upload/com.ohio.gov/DICO/WageAndHour/DICO_2025_MW_Poster.pdf
file:///C:/Users/Maricia/Desktop/April%202024%20-%20HR%20WIRE/osha.oregon.gov/OSHAPubs/1507.pdf
https://d1o0i0v5q5lp8h.cloudfront.net/paidleave/live/assets/resources/Paid-Leave-ModelNotice-Poster-EN.pdf
https://dlr.sd.gov/employment_laws/publications/min_wage_poster_2025_english.pdf
https://www.tn.gov/content/dam/tn/workforce/documents/majorpublications/requiredposters/UI_Poster_for_Employees.pdf
https://www.tn.gov/content/dam/tn/workforce/documents/majorpublications/requiredposters/Wage_Poster.pdf
https://www.tn.gov/content/dam/tn/workforce/documents/majorpublications/requiredposters/UI_Poster_for_Employees.pdf

document these activities during the weekly certification process. Previously, only three work search
activities were required. Failure to meet the new requirement of four work search activities may result
in a loss of unemployment benefits.

e VA -revised VOSHA, Job Safety and Health Notice. This update includes several key changes. First, the new
notice features an updated URL for accessing OSHA standards. Second, The penalties have been increased for
mandatory, optional, and willful or repeated offenses. Third, the address for the Virginia OSHA Headquarters
has been updated.

The state released an updated Unemployment Insurance Notice which has changes throughout and now
includes a requirement that employers must also provide a copy of the notice to each worker at the time of
separation from employment.

o

Eff 7.1.24- employers that deny a covered employee’s request for workers’ compensation benefits in
Virginia must provide a specific notice regarding the employee’s rights to dispute the denial.
Text of Required Notice
The amendment requires any letter denying an employee’s request for workers’
compensation benefits to include the following text: “EMPLOYEE RIGHT TO DISPUTE
DENIAL OF WORKERS' COMPENSATION BENEFITS. IF YOU DISAGREE WITH THIS DENIAL,
YOU HAVE THE RIGHT TO DISPUTE THE DECISION BY FILING A REQUEST FOR A HEARING
WITH THE VIRGINIA WORKERS' COMPENSATION COMMISSION. IT IS YOUR
RESPONSIBILITY TO DISPUTE THE DECISION AS SOON AS PRACTICABLE. THE WORKERS'
COMPENSATION COMMISSION IS A STATE AGENCY RESPONSIBLE FOR MAKING FINAL
DECISIONS ON DISPUTED WORKERS' COMPENSATION CLAIMS. HOWEVER, SUCH CLAIM
MAY BE LOST IF YOU DO NOT FILE IT WITHIN THE TIME LIMIT PROVIDED BY LAW, WHICH
IS TYPICALLY TWO YEARS AFTER THE INJURY.”
The letter must also include the address, telephone number and website an employee may use to
contact the state workers’ compensation commission.
The amendment applies to all employers that are subject to the Virginia Workers’ Compensation Act.
These include any employer that regularly employs three or more employees, all underground coal mine
operators regardless of the number of employees, and all “statutory employers.”

e WA - has implemented new legislation prohibiting employers from requiring employees to attend meetings for
religious or political purposes. With the enactment of SB 577, employers are now required to post a notice
informing employees of their rights under these new protections. Please see the attached resource for this
Notice Statement.

e WI - Updated Unemployment Benefits Notice

Employee Handbook Policy Updates:

e Released July 2024:

O
O

Updated EEO Policy
Social Media & use of “Twitter” vs “X”

Updated State Handbook Addendums

¢ Released July 2024:

O

O O OO OO0 OO0

CA
co
CT
IL
MN
NY
MN
OR
PA


https://doli.virginia.gov/wp-content/uploads/2024/08/Job-Safety-Posters-English-August-2024.pdf
https://www.vec.virginia.gov/employers/Required-Posters-for-Virginia-Employers
https://workcomp.virginia.gov/content/contact-commission
https://law.lis.virginia.gov/vacode/title65.2/
https://law.lis.virginia.gov/vacode/title65.2/chapter3/section65.2-302/
https://dwd.wisconsin.gov/dwd/publications/ui/notice.htm

o WA

« OR - Updated to reflect OFLA’s expanded definition of serious health condition
« MN - Updated to remove Duluth Sick & Safe Policy as the city ordinance was repealed and replaced with the
State-wide Sick & Safe Leave Regulations

Released February 2024
e CA
e OR

Released January 23, 2024, ETC released the updated State Handbook Addendums for the below States with
many regulatory enactments effective 1/1/24.
e California

e Colorado

e Georgia

e lllinois

e Minnesota

e Nevada

e New York

e North Carolina
e Oregon

PCORI Fee Amount Adjusted for 2025 — Due July 31, 2025
The Internal Revenue Service (IRS) has issued Notice 2024-83 to increase the Patient-Centered Outcomes Research
Institute (PCORI) fee amount for plan years ending on or after Oct. 1, 2024, and before Oct. 1, 2025. The updated PCORI
fee amount is $3.47 multiplied by the average number of lives covered under the plan.

For plan years that ended on or after Oct. 1, 2023, and before Oct. 1, 2024, the PCORI fee amount is $3.22 multiplied by
the average number of lives covered under the plan.

Applicability of PCORI Fee

The PCORI fee was created by the Affordable Care Act (ACA) and first applied for plan or policy years ending on or after
Oct. 1,2012. The fee is imposed on health insurance issuers and self-insured plan (which includes self-funded medical
plans as well as level-funded medical plans) sponsors to fund comparative effectiveness research. The PCORI fee was
originally scheduled to expire in 2019. However, a federal spending bill extended the PCORI fee for an additional 10
years. As a result, the PCORI fee will apply through the plan or policy year ending before Oct. 1, 2029.

Payment Deadline

PCORI fees are reported and paid annually on IRS Form 720 (Quarterly Federal Excise Tax Return). These fees are due
each year by July 31 of the year following the last day of the plan year. For plan years ending in 2024, the PCORI fee is
due by July 31, 2025. Employers with self-insured health plans should have reported and paid PCORI fees for 2023 by
July 31, 2024.

Calculating the PCORI Fee

The PCORI fees are calculated based on the average number of covered lives under the plan or policy. This generally
includes employees and their enrolled spouses and dependents, unless the plan is an HRA or FSA. Final rules outline a
number of alternatives for issuers and plan sponsors to determine the average number of covered lives.



https://www.irs.gov/irb/2024-49_IRB#NOT-2024-83
https://www.irs.gov/forms-pubs/about-form-720
http://www.gpo.gov/fdsys/pkg/FR-2012-12-06/pdf/2012-29325.pdf

Corporate Transparency Act Halted Ahead of Jan 1 Reporting Deadline
In Texas Top Cop Shop v Garland et al. ( case 4:24-cv-00478 December 3, 2024) , the U.S. District Court for the Eastern

District of Texas issued a_nationwide preliminary injunction temporarily blocking the enforcement of the Corporate
Transparency Act (CTA) and its reporting rule, questioning its constitutionality and its impact on small businesses. The
district court’s injunction against the CTA represents a significant legal development with broad implications for
businesses nationwide.

The CTA, enacted back in 2021, mandates that most U.S. companies report personal identifying information about their
beneficial owners to FinCEN as part of efforts to combat money laundering, sanctions busting, and other illicit financing.
The court’s ruling temporarily suspends these obligations, including the disclosure beneficial ownership information
requirements, giving companies a temporary reprieve from the impending January 1 compliance deadline.

The nationwide injunction marks only the beginning of what is likely to be a legal battle as this decision will almost
certainly be appealed to the 5th Circuit Court of Appeals and if further appealed, to the U.S. Supreme Court, if they
elect to hear the case.

Considering this nationwide injunction and potential administrative changes, businesses must carefully evaluate their
next steps regarding compliance with the CTA. While legal measures could limit enforcement, they do not altogether
eliminate the statutory obligations under the CTA. Businesses remain legally required to comply unless the law itself
is repealed or permanently enjoined by the courts.

The Nationwide Injunction

The court explicitly determined that the preliminary injunction applies nationwide. Judge Mazzant noted that both the
CTA and the Reporting Rule impact approximately 32.6 million businesses across the United States. Because one of
the plaintiffs, the National Federation of Independent Business (NFIB), represents members nationwide, the court
concluded that a nationwide injunction was necessary to provide meaningful relief and address the extensive
constitutional violations identified.

The Court's Reasoning

Judge Mazzant's opinion strongly rebuked the CTA for overstepping constitutional boundaries. He noted that corporate
regulation has traditionally fallen within the states' jurisdiction. By mandating federal oversight of corporate ownership,
the CTA disrupts the balance of power foundational to the U.S. federalist system. Furthermore, the court found that the
act burdens businesses with significant compliance costs—projected to exceed $22 billion in the first year alone—
without clear safeguards against misuse of collected data.

The plaintiffs, including small business owners and a trade association, argued that the CTA compels speech and
association, infringing on First Amendment protections. They also raised concerns about privacy violations under the
Fourth Amendment, given the extensive personal information required.

Federal: DOL's 2024 Exempt Salary Rule Struck Down
On November 15, 2024, a federal court in Texas ruled that the Department of Labor had overstepped its authority with
the most recent rule increasing the minimum salary for exempt employees. The July 1 increases are void, the additional
increase that would have taken effect on January 1, 2025, won't happen, and the automatic increases that were
scheduled to occur every three years are no more.

In short, the whole rule was thrown out and the minimums have reverted to what they were prior to July 1, 2024. This
means that most executive, administrative, and professional employees need to be paid at least $684 per week ($35,568
annually), and not the $844 required by the now-defunct 2024 rule. Employees classified under the highly compensated
employee exemption need to be paid at least $107,432 per year, as opposed to $132,964.


https://cta-v-garland-district-court-opinion-preliminary-injunction/

—

Employees ensure compliance with any applicable state or local laws relative the minimum salary thresholds for
position exemptions which remain applicable.

State Minimum Salary Thresholds — Overtime Exemption

AK: as of Jan 1,2025: $938.40/week $49,796.80 annually
CA: as of Jan 1, 2025: $1,320/week ($68,640 annually)

CO: as of Jan 1, 2025: $1,086.25/week ($56,485 annually)
ME: $845.19/week ($43,950 annually)

NY: as of Jan 1, 2025:
In New York City, Long Island, & Westchester County
e $1,237.50/week ($64,350 annually)
Remainder of New York State
o $1,161.65/week ($60,405.80 annually)

WA: as of Jan 1, 2025:
o Small Employer (1-50 EEs) $1,332.80/week ($69,305.60 annually)
o Employers with 51 or more Employees $1,499.40/week ($77,968.80 annually)

NLRB Prohibits Captive Audience Meetings
The National Labor Relations Board (NLRB), which enforces the National Labor Relations Act (NLRA), recently decided

that employers can't require employees to attend captive audience meetings under the threat of discipline or discharge.

The NLRA covers private employers of all sizes and protects all nonsupervisory employees.

Captive audience meetings are mandatory meetings where employers present their views on unionization (and typically

discourage employees from supporting union efforts).

However, the NLRB explained that employers can hold voluntary workplace meetings to express their views on

unionization if, with reasonable advance notice, they inform employees that:

1. The employer intends to express its views on unionization at a meeting that is voluntary for employees to attend,

2. Employees won't be subject to discipline, discharge, or other adverse action for not attending the meeting or for
leaving the meeting, and

3. The employer won't keep records of which employees attend, fail to attend, or leave the meeting.

In addition to communicating this information, employers have to abide by the above statements in practice as well.

The new rule applies as of November 13, 2024. Employers should also review their state laws, which may have different
requirements, to be sure they're compliant.

This decision is expected to face legal challenges and the NLRB may reverse its opinion on the issue once it has a
majority of members appointed by the Trump administration.

Action Items

« Allow employees to opt out of any meeting covered by this decision

e Ensure that employees receive clear, advance notice for any voluntary meeting you hold about unionization that
includes all the required details outlined in this decision

o Make sure supervisors understand these requirements

NLRB Expands Definition of “Unlawful Communication” to Employees Concerning Effects of
Unionization on Employer-Employee Relationship



—

-
-

On November 8, 2024, the National Labor Relations Board (“NLRB” or the “Board”) ruled that employers can no longer
broadly warn employees that unionizing may strain or negatively impact their direct relationship with management.[1] In
doing so, the Board overturned over forty years of precedent, set by Tri-Cast, Inc., 274 NLRB 377 (1985), in which the
Board deemed “categorically lawful” nearly any statement from employer to employee concerning the impact that
unionization would have on individual employer-employee relationships.

Through its decision, the Board reinstated prior Supreme Court precedent, which found that to be lawful, an employer
prediction about the negative consequences of unionization must be based in objective fact that conveys an employer’s
belief of probable consequences to unionization that are beyond the employer’s control.[2] Going forward, the Board
will now consider, on a case-by-case basis, whether a “reasonable employee” could view their employer’s statements
as a threat to take away a benefit if they selected representation.

Of note, however, is that this comprehensive ruling came down the same week that Donald Trump was re-elected as
President. Like his predecessor, Joe Biden, Trump is expected to terminate the sitting NLRB General Counsel upon the
assumption of his duties as President, and there is no doubt that we will come to see a newly constituted, Trump-
appointed NLRB that is likely to be less labor-friendly in the future. However, the Biden-appointed NLRB members may

very well hold a majority on the Board through 2026 and continue issuing similar decisions until then
[1] Siren Retail Corp. d/b/a Starbucks, 373 NLRB No. 135 (2024).
[2] NLRB v. Gissel Packing Co., 395 U.S. 575 (1969).

Compliance Deadline Reminder: Gag Clause Attestation Is Due by Dec. 31, 2024
Effective in 2020, the Consolidated Appropriations Act, 2021 (CAA) prohibits health plans and health insurance
issuers from entering into contracts with health care providers, third-party administrators (TPAs) or other service
providers that contain gag clauses (i.e., clauses restricting the plan or issuer from providing, accessing or sharing
certain information about provider price and quality and de-identified claims).

The attestation requirement applies to fully insured and self-insured group health plans, including ERISA plans,
nonfederal governmental plans and church plans. Additionally, this requirement applies regardless of whether a plan is
considered “grandfathered” under the ACA. However, plans that provide only excepted benefits and account-based
plans, such as health reimbursement arrangements (HRAs), are not required to submit an attestation.

The deadline for submitting the next attestation is Dec. 31, 2024.

Employer Takeaway: Employers should review their contracts with issuers, TPAs or other health plan service
providers to confirm they do not contain prohibited gag clauses.
Also, employers should review what actions they may need to take to comply with the gag clause attestation
requirement:
e Employers with fully insured health plans do not need to provide an attestation if their plan’s issuer provides
the attestation; and
e Self-insured employers can enter into written agreements with their TPAs to provide the attestation, but the
legal responsibility remains with the health plan. While some TPAs are willing to submit attestations on behalf
of their self-insured groups, other TPAs may be unwilling to do so.
e Employers with level funded health plans must check with their health plan carrier to see what the carrier is and
is not doing for employers as this varies.

Employers who submit their own attestations should review the latest instructions and user manual for submitting
attestations electronically through the Centers for Medicare and Medicaid Services (CMS).

Resources:

e FAQs from the Departments regarding the CAA’s prohibition on gag clauses in provider agreements

e CMS website for submitting gag clause attestations

e The latest instructions and user manual for submitting attestations available here

Beneficial Ownership Information (BOI) Reporting -



https://www.jdsupra.com/legalnews/nlrb-expands-definition-of-unlawful-5103252/?origin=CEG&utm_source=CEG&utm_medium=email&utm_campaign=CustomEmailDigest&utm_term=jds-article&utm_content=article-link#_ftn1
https://www.jdsupra.com/legalnews/nlrb-expands-definition-of-unlawful-5103252/?origin=CEG&utm_source=CEG&utm_medium=email&utm_campaign=CustomEmailDigest&utm_term=jds-article&utm_content=article-link#_ftn2
https://www.jdsupra.com/legalnews/nlrb-expands-definition-of-unlawful-5103252/?origin=CEG&utm_source=CEG&utm_medium=email&utm_campaign=CustomEmailDigest&utm_term=jds-article&utm_content=article-link#_ftnref1
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Starting January 1, 2024, a new federal requirement is for small entities (less than 20 Full Time employees) that are

NOT one of the 23 exemptions are required to register their business ownership information (BOI) to the Financial
Crimes Enforcement Network (FinCen). The Corporate Transparency Act (“CTA”) went into effect January 1, 2024,
requiring most legal entities in the United States to file a beneficial ownership information report (“BOI Report”) with
the U.S. Financial Crimes Enforcement Network (“FinCEN"). Before January 1, 2025, all covered entities must file a BOI
Report through FinCEN'’s electronic filing system.

Beneficial ownership information reporting is not an annual requirement.

Unless a company needs to update or correct information, a report only needs to be submitted once.

For details on who, when, and how to fulfill this new federal reporting requirement, please visit: Beneficial Ownership
Information Reporting | FinCEN.gov

If you find that you need assistance and/or wish to have this obligation completed by a Third Party, ETC can provide
employers with the contact details of a party who can assist.

Federal Retirement & Benefit Limits — 2025

2025 Retirement Plan Maximums
On November 1, 2024, the IRS released the 2025 limits for retirement plans and individual retirement accounts. You
can find the full list of the new amounts in IRS Notice 2024-80.
A few of the notable changes include the following:

e The annual contribution limit for 401(k) plans will increase nominally to $23,500 (from $23,000)

e The annual catch-up contribution limit remains the same at $7,500 for participants age 50 and over

e A new category of catch-up contributions, introduced by the SECURE Act 2.0, allows participants between ages

60 to 63 to contribute up to $11,250 annually

2025 Annual Benefit Maximums

The IRS published the 2025 limits for several types of benefits that have maximums subject to annual change. You
can find the full list of the new amounts in the IRS Revenue Procedure 2024-40.

The most commonly asked about limits are below and are applicable to taxable years starting in 2025.

Health Flexible Spending Account (HFSA)

The HFSA contribution limit is $3,300. For HFSAs that include a carryover feature, the maximum carryover is $660.
Qualified Small Employer Health Reimbursement Arrangement (QSEHRA)

The maximum total for all QSEHRA reimbursement and payments is $6,350 for single coverage and $12,800 for family
coverage.

Adoption Assistance Programs

The maximum employee tax credit and amount an employer can provide for adoption assistance is $17,280. The tax
credit begins to phase out for individuals with a modified adjusted gross income above $259,190 and is completely
phased out at $299,190 and above.

Qualified Commuter Plans—Mass Transit and Parking
The monthly limits for both qualified parking and mass transit is $325.

Draft Forms & Instructions for 2024 ACA Reporting Now Available
For more information, see the September HR WIRE
Deadline Reminders:
March 3, 2025 - Individual statements for 2024 must be furnished within 30 days of Jan. 31, 2025. An alternative
method of furnishing Form 1095-B is available. Because the deadline falls on a weekend, the individual statements
must be furnished by the next business day, which is March 3, 2025.
March 31, 2025 - Electronic IRS returns for 2024 must be filed by March 31, 2025.
Resources:
The IRS provides the following resources for reporting entities:
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Information Reporting by Providers of Minimum Essential Coverage

Q&As: Information Reporting by Health Coverage Providers (Section 6055)
Information Reporting by Applicable Large Employers
Q&As: Employer Information Reporting on Form 1094-C and Form 1095-C

o Q&As: Reporting of Offers of Health Insurance Coverage by Employers (Section 6056)
Should you have any ACA needs, please do not hesitate to reach out to ETC.

ACA & Affordability - 2025
The Internal Revenue Service (IRS) has released Rev. Proc. 2024-35, which contains the inflation adjusted amounts for
2025 used to determine whether employer-sponsored coverage is “affordable” for purposes of the Affordable Care
Act’'s (ACA) employer shared responsibility provisions and premium tax credit program.

As shown in the table below, for plan years beginning in 2025, the affordability percentage for employer mandate
purposes is indexed to 9.02%. This is a slight increase from 2024. Employer shared responsibility payments are also
indexed and decreased for the first time in 2025.

See the September HR WIRE for more information.

HIPAA Policies/Practices for New Reproductive Health Care Rights
Beginning December 23, 2024, regulated entities and their business associates must comply with stricter HIPAA
privacy protections for reproductive health care.

Important dates

Dec. 23, 2024 - Regulated entities must comply with the new privacy restrictions for reproductive health care.

Feb. 16, 2026 - Covered entities (which an employer may be) must update their HIPAA notice of privacy practices for
the new requirements.

These new protections prohibit regulated entities from using or disclosing protected health information (PHI) related
to lawful reproductive health care:
e For a criminal, civil or administrative investigation into (or proceeding against) a person in connection with
reproductive health care; or
e To identify an individual, health care provider or other person for purposes related to such an investigation or
proceeding.
In addition, regulated entities must obtain a valid attestation when a request is made to use or disclose PHI
potentially related to reproductive health care for certain purposes to ensure that the use or disclosure is permissible.
The new privacy protections do not impact employers with fully insured health plans that do not have access to PHI
(other than the limited types listed above).
Although the new privacy protections do not specifically require updates to business associate agreements, if
applicable, employers should review the terms of their agreements to determine if updates should be made.
Lastly, the U.S. Department of Health and Human Services has provided a model attestation form that employer-
sponsored health plans may use to ensure a requested use or disclosure of PHI complies with the new privacy
protections.

Medicare Part D Notices Are Due Before Oct. 15, 2024

Each year, Medicare Part D requires group health plan sponsors to disclose to individuals who are eligible for Medicare
Part D and to the Centers for Medicare and Medicaid Services (CMS) whether the health plan’s prescription drug
coverage is creditable.

Plan sponsors must provide the annual disclosure notice to Medicare-eligible individuals before Oct. 15, 2024—the start
date of the annual enroliment period for Medicare Part D. CMS has provided model disclosure notices for employers to
use.
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—

CMS has provided two model notices for employers to use:
e A Model Creditable Coverage Disclosure Notice for when the health plan’s prescription drug coverage is

creditable; and

e A Model Non-creditable Coverage Disclosure Notice for when the health plan’s prescription drug coverage is
not creditable.

e These model notices are also available in Spanish on CMS’ website.

This notice is important because Medicare beneficiaries who are not covered by creditable prescription drug coverage
and do not enroll in Medicare Part D when first eligible will likely pay higher premiums if they enroll at a later date.
Although there are no specific penalties associated with this notice requirement, failing to provide the notice may be
detrimental to employees.

Voting Leave Compliance Obligations
Voting Leave:
Most states require that employers provide at least a few hours off to vote, and sometimes those hours need to be paid.
Often these laws require very little advance notice from employees about their need for leave, so employers should be
prepared to grant last-minute requests to leave work to vote.
If you're in a state with early voting, you may want to encourage employees to take advantage of that option—by offering
the same time-off benefit—to reduce the number of absences on Election Day. The availability of early voting and
absentee ballots, however, doesn’t change an employee’s right to vote on Election Day if that’s their preference.

Required Notices:

California, DC, and New York also require that employers post a notice about employees’ voting rights in a conspicuous
location in the workplace. Employees who work from home or don't report to the workplace regularly should be provided
with these notices electronically.

California

California requires the notice to be posted at least 10 days before the November 5 election—which is October 26, a
Saturday. If you're closed on Saturdays, we recommend posting or sending this notice by Friday the 25th. California’s
notice can be found in English here and in other languages here.

The District of Columbia

DC requires that employers post a voting leave notice created by the DC Board of Elections (DCBOE) at least 60 days
before the November 5 election—which is September 6. If you provide this notice electronically for remote employees,
you need to get their acknowledgment of receipt. This election’s notice can be found in English and in other
languages here. The DCBOE has a web page with additional information.

New York
New York requires the notice to be posted at least 10 working days before the November 5 election (this would be
October 22 for a Monday through Friday workplace). New York’s notice is available here.

Navigating Election Season as an Employer

Employers may encounter a number of challenges during election season, as politics may introduce heightened
tension and conflict in the workplace. In addition, employers must contend with a range of laws governing political
speech, activity and related conduct. Therefore, it is important for employers to take proactive steps to encourage a
civil workplace and avoid potential legal pitfalls. This Compliance Bulletin provides guidance employers may use to
navigate politics in the workplace.
Among the issues employers may want to consider in the lead-up to the election include:

¢ Employee rights and restrictions with respect to political speech in the workplace;

e Employee rights regarding off-duty conduct, including social media use and other political activity;


http://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Downloads/ModelCreditableCoverageDisclosureNotice051711.pdf
http://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Downloads/ModelNonCreditableCoverageDisclosureNotice051711.pdf
https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Model-Notice-Letters.html
https://elections.cdn.sos.ca.gov/pdfs/tov-english.pdf
https://www.sos.ca.gov/elections/time-vote-notices
https://dcboe.org/data,-maps,-forms/forms-and-resources
https://dcboe.org/
https://elections.ny.gov/system/files/documents/2023/08/timeofftovotenotice.pdf
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e Employer rights to and restrictions on political speech and activities; and
e Employee voting leave rights
See the attached, stand-alone resource which walks through each of the above considerations.

Draft Forms & Instructions for 2024 ACA Reporting Now Available
In July 2024, the Internal Revenue Service (IRS) released draft 2024 forms for reporting under Internal Revenue Code
Sections 6055 and 6056. Thereafter, on Sept. 4, 2024, and Sept. 13, 2024, respectively, the draft instructions for the B
series forms and C series forms were released.
e The 2024 draft Forms 1094-B and 1095-B (and related draft instructions) can be used by providers of minimum
essential coverage—including self-insured plan sponsors that are not applicable large employers (ALEs)—to
report under Section 6055.
e The 2024 draft Forms 1094-C and 1095-C (and related draft instructions) can be used by ALEs to report under
Section 6056 as well as for combined Section 6055 and 6056 reporting by ALEs that sponsor self-insured plans.
To date, no major changes were made to the draft forms or instructions for 2024 reporting.

Electronic Filing Requirement
The electronic filing threshold for returns required to be filed on or after Jan. 1, 2024, is 10 or more returns (originally,
the threshold was 250 or more returns).

Employer Takeaway: Employers should become familiar with the draft forms and instructions for 2024 calendar year
reporting.. Employers should also monitor future developments for the release of the final forms and instructions.

Deadline Reminders:

March 3, 2025 - Individual statements for 2024 must be furnished within 30 days of Jan. 31, 2025. An alternative
method of furnishing Form 1095-B is available. Because the deadline falls on a weekend, the individual statements
must be furnished by the next business day, which is March 3, 2025.

March 31, 2025 - Electronic IRS returns for 2024 must be filed by March 31, 2025.

Resources:

The IRS provides the following resources for reporting entities:

Information Reporting by Providers of Minimum Essential Coverage

Q&As: Information Reporting by Health Coverage Providers (Section 6055)
Information Reporting by Applicable Large Employers

Q&As: Employer Information Reporting on Form 1094-C and Form 1095-C

Q&As: Reporting of Offers of Health Insurance Coverage by Employers (Section 6056)

Should you have any ACA needs, please do not hesitate to reach out to ETC.

2025 ACA & Affordability
The Internal Revenue Service (IRS) has released Rev. Proc. 2024-35, which contains the inflation adjusted amounts for
2025 used to determine whether employer-sponsored coverage is “affordable” for purposes of the Affordable Care
Act’'s (ACA) employer shared responsibility provisions and premium tax credit program.

As shown in the table below, for plan years beginning in 2025, the affordability percentage for employer mandate
purposes is indexed to 9.02%. This is a slight increase from 2024. Employer shared responsibility payments are also
indexed and decreased for the first time in 2025.

Under the ACA, applicable large employers (ALEs) must offer affordable health insurance coverage to full-time
employees. If the ALE does not offer affordable coverage, it may be subject to an employer shared responsibility
payment. An ALE is an employer that employed 50 or more full-time equivalent employees on average in the prior
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calendar year. Coverage is considered affordable if the employee’s required contribution for self-only coverage under
the employer’s lowest-cost, minimum value plan does not exceed 9.02% of the employee’s household income in 2025
(prior years are also shown above). An ALE may rely on one or more safe harbors in determining if coverage is
affordable: W-2, Rate of Pay, and Federal Poverty Level.

If the employer’s coverage is not affordable under one of the safe harbors and a full-time employee is approved for a
premium tax credit for Marketplace coverage, the employer may be subject to an employer shared responsibility
payment.

Code 4980H(a) 4980H(b) 36B(b)(3)(A)
Section 1)
Description = Coverage not Coverage offered, Premium
offered to 95% of  but unaffordable or = credits and
(or all but 5) full- = is not minimum affordability
time employees. = value. safe harbors.
“No Offer” “Affordability”
penalty penalty
$2,900 $4.350 9.02%
$2,970 $4,460 8.39%
$2,880 $4,320 9.12%
$2,750 $4,120 9.61%
$2,700 $4,000 9.823%

Employer Takeaways:
This change in the affordability threshold for next year affords employers only a modest increase from 2024 in terms
of setting affordability.
As such, Applicable Large Employers should do the following in preparation for 2025:
e Familiarize themselves with the updated, increased affordability percentage for plan years beginning in 2025.
e Factor in this increase when setting employee contribution rates for plan years beginning in 2025 to ensure
coverage will be affordable. For employers with non-calendar year plans, use the affordability percentage in
place at the start of the plan year.
e Be prepared to file forms 1094-C and 1095-C with the IRS electronically in 2025
e Check to ensure prior year forms have been filed and accepted by the IRS. Employers who e-file receive a
receipt ID if their filing is “accepted” or “accepted with errors.”

DOL Issues “Al & Inclusive Hiring Framework”
On September 24, 2024, the U.S. Department of Labor (DOL) announced publication of its “Al & Inclusive Hiring
Framework” website, described as “a new tool designed to support the inclusive use of artificial intelligence in
employers’ hiring technology and increase benefits to disabled job seekers.” Previously, DOL released Al Principles,
with guidance for employers and Al developers about designing and implementing Al systems in the workplace. DOL
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issued these Al Principles at the direction of President Biden's Executive Order on the Safe, Secure, and Trustworth
Development and Use of Artificial Intelligence. The Al Executive Order and Al Principles did not specify what practices
run afoul of the Al Principles, but DOL’s Al Framework seeks to “chart[] a clear course for employers to navigate”
implementation of Al systems in the workplace.

Within the Al Framework website, however, PEAT attempts to provide employers with resources to consider when
implementing Al systems.

Employers Takeaways: Employers should regularly assess their Al use and the impact of Al systems in the workplace,
not only for employees, but also applicants. Agencies are expected to issue more Al-focused guidance and publications
going forward. To date, these publications primarily emphasize avoidance of disability discrimination.

HIPAA Policies/Practices for New Reproductive Health Care Rights
Beginning December 23, 2024, regulated entities and their business associates must comply with stricter HIPAA
privacy protections for reproductive health care.

These new protections prohibit regulated entities from using or disclosing protected health information (PHI) related
to lawful reproductive health care:
e For a criminal, civil or administrative investigation into (or proceeding against) a person in connection with
reproductive health care; or
e Toidentify an individual, health care provider or other person for purposes related to such an investigation or
proceeding.

In addition, regulated entities must obtain a valid attestation when a request is made to use or disclose PHI
potentially related to reproductive health care for certain purposes to ensure that the use or disclosure is permissible.

The new privacy protections impact:
¢ Employers with self-insured health plans; and
e Employers with fully insured health plans that have access to PHI (other than enroliment information,
summary health information and information released pursuant to a HIPAA authorization) from their issuers.

The new privacy protections do not impact employers with fully insured health plans that do not have access to PHI
(other than the limited types listed above).

Although the new privacy protections do not specifically require updates to business associate agreements, if
applicable, employers should review the terms of their agreements to determine if updates should be made.

Lastly, the U.S. Department of Health and Human Services has provided a model attestation form that employer-
sponsored health plans may use to ensure a requested use or disclosure of PHI complies with the new privacy
protections. Health plans must also update their HIPAA privacy notices for the new privacy protections, although they
have until Feb. 16,2026, to make these updates.

Important dates

Dec. 23, 2024 - Regulated entities must comply with the new privacy restrictions for reproductive health care.

Feb. 16, 2026 - Covered entities (which an employer may be) must update their HIPAA notice of privacy practices for
the new requirements.

ETC will continue to monitor as HHS is likely to publish Model HIPAA Notice of Privacy Practice (NPPs) inclusive of
references to the regulatory changes.

EBSA Releases Updated Cybersecurity Guidance for Employee Benefit Plans
Plan fiduciaries (Employers) of ERISA-covered pension and health and welfare plans have an obligation to ensure
proper mitigation of cybersecurity risks, and because employers often rely on service providers to maintain plan
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https://www.hhs.gov/hipaa/for-professionals/special-topics/reproductive-health/final-rule-fact-sheet/index.html
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records and keep participant data confidential and plan accounts secure, it is critical to use service providers that
follow strong cybersecurity practices.

The Compliance Release, Compliance Assistance Release No. 2024-01, issued by DOL Employee Benefits Security
Administration (EBSA), clarifies that the cybersecurity guidance applies to all types of plans covered by the Employee
Retirement Income Security Act of 1974 (ERISA), including health and welfare plans and all employee pension
benefit plans.
EBSA is providing the following updated guidance:
1. Tips for Hiring a Service Provider: This guidance helps plan sponsors and fiduciaries prudently select a
service provider with strong cybersecurity practices and monitor their activities, as required by ERISA.

2. Cybersecurity Program Best Practices: This guidance assists plan fiduciaries and recordkeepers in their
responsibilities to manage cybersecurity risks.

3. Online Security Tips: This guidance offers plan participants and beneficiaries who check their retirement
accounts or other employee benefit information online basic rules to reduce the risk of fraud and loss.

Additional Resources
The U.S. Department of Health and Human Services also offers publications that may help health plans and their
service providers maintain good cybersecurity practices, as follows:

o Health Industry Cybersecurity Practices: Managing Threats and Protecting Patients

e Technical Volume 1: Cybersecurity Practices for Small Healthcare Organizations

e Technical Volume 2: Cybersecurity Practices for Medium and Large Healthcare Organizations

5th Circuit Upholds DOL’s Authority to Set Minimum Salary Requirement for White-collar
FLSA Exemptions

If you have been following current federal cases potentially impacting employers, On Sept. 11, 2024, in Mayfield v. U.S.
Department of Labor, the U.S. Court of Appeals for the 5th Circuit held that the U.S. Department of Labor’s (DOL) has
the authority to define and delimit the terms of the executive, administrative and professional (EAP) exemptions
including the power to set a minimum salary for exemption under the Fair Labor Standards Act (FLSA).

In Mayfield, the plaintiff, a small business owner, challenged the DOL’s 2019 final rule, arguing that the agency lacks
the authority to define the FLSA executive, administrative and professional (EAP) exemptions in terms of salary level.

Decision Impact: The 5th Circuit’s ruling is significant, as it provides support for the DOL's authority to implement its
2024 final rule that amended current requirements employees in white-collar occupations must satisfy to qualify for
an overtime exemption under the FLSA. The final rule took effect on July 1, 2024, increasing the standard salary level
from $684 to $844 per week ($35,568 to $43,888 per year) for EAP employees and $107,432 to $132,964 per year for
HCEs. On Jan. 1, 2025, the salary level will again increase from $844 to $1,128 per week ($43,888 to $58,656 per year)
for EAP employees and $132,964 to $151,164 per year for HCEs. The rule also enables the DOL to update the salary
levels automatically every three years starting July 1,2027. The DOL’s 2024 final rule is currently facing several other
legal challenges from businesses in multiple jurisdictions. ETC will continue to monitor and report developments as
there remain several other legal challenges to the upcoming increased salary threshold effective Jan 1, 2025.

OSHA Releases New Online Severe Injury Report Dashboard
On Sept. 4, 2024, OSHA released an online tool giving users the ability to search its severe injury report (SIR) database
and view trends related to workplace injuries occurring in states covered by federal OSHA.
OSHA requires that employers report all severe work-related injuries, such as amputations, in-patient hospitalizations
or losses of an eye, within 24 hours of the incident. This reporting requirement began on Jan. 1, 2015. Until now, there
has been no centralized data point that provided an interactive view of severe injuries across federal OSHA states.
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The SIR dashboard allows users to search and download data by year, industry, state, establishment name, and
occupational injury and illness classification system codes. The dashboard includes information on all severe injuries
reported by employers covered under federal OSHA since 2015.

Injuries are coded using the occupational injury and illness classification system. Employers view the data according
to selected filters. In addition, the entire SIR dataset can be downloaded.

OSHA states that the data will be updated periodically, and it represents incidents under federal OSHA jurisdiction
only. The online tool does not include incidents under state plan jurisdictions.

Employer Takeaway: Be aware that employer establishment data is searchable and the data pulled shows
establishment names. Employers are encouraged to use the dashboard to learn how severe injuries happen in their
industries.

IN THE NEWS! Legal Cases to Watch - Fall 2024
The Supreme Court’s next term, which starts Oct. 7, 2024, will also decide cases that will impact the workplace with
topics including:

¢ Employee misclassification—The court will decide the burden of proof employers must satisfy to establish
an exemption from minimum wage and overtime requirements under the Fair Labor Standards Act (FLSA).
E.M.D. Sales Inc. v. Carrera

¢ Post-employment ADA discrimination—The court will decide whether a former employee has the right to sue
their former employer under the Americans with Disabilities Act (ADA). Stanley v. City of Sanford, Florida

More to come as decisions and rulings are announced.

USCIS has extended the expiration date of the current Form 1-9 to May 31, 2027.
Employers that use the Form I-9 with the expiration date of July 31, 2026, can continue using it until that date.
Effective July 31, 2026, only Form 1-9 (Rev. 08/01/23) with the expiration date of May 31, 2027, will be accepted.
Form |-9 with the updated expiration date can be found on the USCIS website.

USCIS announced Form I-9's new expiration date on August 2, 2024.

FTC Noncompete Ban Struck Down Nationwide
The U.S. District Court for the Northern District of Texas’s decision in Ryan v. Federal Trade Commission was issued on
August 20, 2024, with a federal judge striking down the Federal Trade Commission (FTC)’s rule that banned virtually
all noncompete clauses. The court concluded that the FTC exceeded its authority when it issued the rule and that the
rule itself was overbroad because it applied to all noncompete clauses rather than targeting those that were harmful.
Access the federal order.

Employer Takeaway: In light of the Texas court’s ruling, employers will not need to take steps in the immediate term to
invalidate existing noncompetes, update agreements or issue notices. Employers may also continue to rely on state-
level guidance regarding the enforceability of noncompetes. However, the FTC will likely appeal the ruling, so
employers should continue to monitor for updates in this case.

Increased Civil Penalty Amounts for SBC, MSP, HIPAA Violations
Aug. 8, 2024, the U.S. Department of Health and Human Services (HHS) published a final rule increasing key
penalties affecting group health plans.
HHS adjusts these penalty amounts for inflation each year to improve their effectiveness and maintain their
deterrent effect.


https://www.uscis.gov/i-9
https://www.uscis.gov/i-9-central/form-i-9-related-news/uscis-extends-form-i-9-expiration-date
https://storage.courtlistener.com/recap/gov.uscourts.txnd.389064/gov.uscourts.txnd.389064.211.0.pdf
https://www.govinfo.gov/content/pkg/FR-2024-08-08/pdf/2024-17466.pdf
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Employer Takeaway: Because these penalties are substantial, employers with group health plans should
periodically review their benefit plan administration protocols to ensure full compliance.

Summary of Benefits and Coverage (SBC) (Typically distributed at Open Enrollment)

The Affordable Care Act requires group health plans and health insurance issuers to provide participants and
beneficiaries with a summary of benefits and coverage (SBC). Failure to provide the SBC may now resultin a
penalty of up to $1,406 per participant or beneficiary (up from $1,362).

Medicare Secondary Payer (MSP)

When Medicare is the secondary payer, employers cannot discourage employees from enrolling in their group
health plan and cannot offer any “financial or other incentive” for an individual entitled to Medicare not to enroll or
to terminate enrollment in a group health plan that would otherwise be primary. A violation of the prohibition on
offering incentives can now trigger penalties of up to $§11,524 (up from $11,162). The penalty for insurers, third-
party administrators, or fiduciaries of a group health plan that fail to provide information identifying situations
where the group health plan is or was primary is now $1,474 (up from $1,428).

HIPAA Privacy and Security Rules

Penalties for a covered entity or business associate violating the Health Insurance Portability and Accountability

Act’'s (HIPAA) privacy and security rules will depend on the type of violation involved. Penalties are broken down

into “tiers” that reflect increasing levels of knowledge about the violation. Each tier carries a minimum and

maximum penalty with an annual cap, all of which have increased as follows:

Tier One: For violations where the covered entity or business associate did not know about the violation (and by

exercising reasonable diligence, would not have known about the violation), the penalty amount is between $141

and $71,162 for each violation, with an annual cap of $2,134,831.

e Tier Two: If the violation is due to reasonable cause, the penalty amount is between $1,424 and $71,162 for
each violation, with an annual cap of $2,134,831.

e Tier Three: For corrected violations that are caused by willful neglect, the penalty amount is between $14,232
and $71,162 for each violation, with an annual cap of $2,134,831.

e Tier Four: For violations caused by willful neglect that are not corrected, the penalty amount is $§71,162 for each
violation, with an annual cap of $2,134,831.

Compliance Reminder: SAR Is Due by Sept. 30 for Calendar Year Plans (for Ssome Employers)
Many employers that must file Form 5500 on behalf of their employee benefit plans must also provide plan
participants with a summary annual report (SAR). The SAR is a summary of the information included in the Form
5500. (Reminder: Employers with large fully insured welfare plans with 100 or more employee plan participants must
adhere to Form 5500 7 SAR obligations each year. Employers with self-insured, unfunded plans are not subject to the
SAR requirement, regardless of plan size.)

Covered Employers with plans that operate on a calendar year basis and have Form 5500 compliance obligations
must provide the SAR by Sept. 30, 2024.

The SAR requirement only applies to plans that must file a Form 5500. Also, self-insured welfare plans, regardless of
size, are not required to provide a SAR if they are unfunded.

The DOL has released a model SAR relating to welfare plans for plan years beginning in 2023 and later. Acceptable
delivery methods for the SAR include U.S. mail, in-hand delivery and electronic delivery, if certain requirements are
satisfied.

IN THE NEWS! Fifth Circuit Strikes Down the DOL Tip Credit Rule

On August 23, 2024, in Restaurant Law Center v. U.S. Department of Labor, the U.S. Court of Appeals for the Fifth
Circuit vacated the U.S. Department of Labor’'s (“DOL”) December 2021 final rule that had set strict limits on the
amount of time that employers could apply a “tip credit” to tipped employees performing non-tipped job duties (the
“Tip Credit Rule”). As a result, the Tip Credit Rule has been voided on a nationwide basis.


https://www.dol.gov/sites/dolgov/files/EBSA/employers-and-advisers/plan-administration-and-compliance/form-sar-newwelfare-plan2023.docx
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The FLSA and Tip Credits

Under the Fair Labor Standards Act (“FLSA”), employers may take advantage of a “tip credit” for employees engaged
in occupations in which they customarily and regularly receive more than $30 per month in tips. This “tip credit”
allows the employer to pay tipped employees $2.13 per hour, so long as the employee makes at least $7.25 per hour
(i.e., the federal minimum wage) when tips are added to the total amount of wages paid to the employee.

The Tip Credit Rule

In 1988, the DOL first published the “80/20" rule in its Field Operations Handbook. Under that rule, if an employee
spends more than 20% of their time during a workweek performing non-tipped job duties (i.e., setting tables, making
coffee, etc.), the employer must pay the employee the full minimum wage for the time spent on such “directly
supporting work” and may not apply any tip credit to lower the employee’s wages for that work.

The 80/20 rule remained in place until the DOL rescinded the guidance in a 2009 opinion letter, but the rule was later
re-issued in 2018 under the Trump administration. In December 2021, the DOL issued the Tip Credit Rule, which
largely codified the 80/20 rule described above, but identified three categories of work that dictated whether
employers could apply a tip credit to work performed by tipped employees. Namely, the categories of work included:
(1) tip-producing work (i.e., providing table service);

(2) directly supporting work (i.e., setting tables); and

(3) work not part of the tipped occupation (i.e., preparing food).

The Tip Credit Rule also stated that an employee must be paid the full minimum wage if they spend more than 30
minutes on “directly supporting work” at any given time.

Employer Takeaway

The Restaurant Law Center v. U.S. Department of Labor decision is seen as a big win for hospitality employers.
Employers no longer need to distinguish between tip-producing and tip-supporting work or monitor the time spent
performing tip-supporting duties. However, employers are still subject to local or state laws that are more beneficial
to employees or that prohibit tip credits entirely. And as was the case before, employers can’t take a tip credit when
an employee performs tasks unrelated to their tipped occupation.

That being said, employers should stay tuned for any future developments as the DOL may appeal the decision and
it is possible that other courts outside of the Fifth Circuit may rule that the Court lacked authority to impact the Tip
Credit Rule on a nationwide basis. Notably, this ruling does not impact the DOL’s “dual jobs” regulation, which
provides that when an employee is working for the same employer in both a tipped and non-tipped occupation (i.e.,
a waiter and a maintenance person), the employer may only take tip credits for the work performed as part of the
employee’s tipped occupation. Employers should also be wary of any state or local laws or regulations governing
tipped employees.

Compliance Reminder - Form 5500 Reporting
For employers with calendar-year benefit plans who ALSO had at least 100 covered employee participants (covered
employees and former employees on COBRA) on the first day of the plan year....Form 5500 is due by July 31st, unless
an extension is requested.

Most benefit plans with less than 100 covered participants will not be subject to Form 5500 reporting, but you should
contact your Health & Welfare Broker to ensure you qualify for this exception. See also ETC’s Compliance Clander
Resource. If you are need of Form 5500 Services, please reach out to ETC today at hr_help@etctracking.com

OSHA Issues Proposed Health Rule (Indoor & outdoor) Work

The Occupational Safety and Health Administration announced its long-anticipated proposed rule Heat Injury and
lliness Prevention in Outdoor and Indoor Work Settings on July 2, 2024.



—

The proposed rule takes a large-scale approach to regulating heat injury and iliness issues, requiring employers to
develop robust Heat Injury and Iliness Prevention Plans for indoor and outdoor heat hazards, regularly monitor
temperatures at the work site, and implement control measures at two distinct heat exposure thresholds.

Under the new Rule:
e The proposed rule applies to all employers with a “reasonable expectation” of employee exposure to certain
heat thresholds, it provides for some limited exceptions.
e There are two, defined applicable heat thresholds & detailed employer procedures
e Employers must develop a Prevention Plan, conduct training as well as perform monitoring requirements

Once published in the Federal Register, the public is encouraged to submit written comments on the rule.
To learn more, access the July 10" Morgan Lewis article HERE

NLRB Voluntarily Withdraws Joint-employer Rule Appeal

Timeline

e On March 8, 2024, a federal judge blocked the implementation of the NLRB’s 2023 joint-employer standard,
which was set to take effect on March 11, 2024.
On May 7, 2024, the NLRB appealed the federal judge’s decision to the U.S. Court of Appeals for the 5th Circuit.
On July 19, 2024, the NLRB voluntarily dismissed its appeal.
The 2020 joint-employer rule remains in effect.
Employers should rely on the 2020 joint-employer rule to determine where joint employment exists.

On July 19, 2024, the National Labor Relations Board (NLRB) voluntarily dismissed its appeal of the U.S. District Court
for the Eastern District of Texas decision vacating the NLRB’s 2023 joint-employer rule. The rule, which had been set
to take effect on March 11, 2024, would have expanded the types of control over job terms and conditions that trigger
joint employment.

2020 Joint-employer Standard Recap:

The 2020 standard considers the “substantial direct and immediate control” employers have over essential terms and
conditions of employment for individuals who are employed by another organization.

Specifically, the 2020 joint-employer standard indicates that a business is a joint employer of another employer’s
employees only if the degree of joint control is of sufficient magnitude to conclude that the joint employer
meaningfully affects matters relating to the employment relationship.

Employer Takeaway: Employers should ensure they rely on the 2020 joint-employer standard to determine where joint
employment exists.

Labor and Employment Issues in a Post-Chevron World
With the US Supreme Court’s June 28 decision in Loper Bright Enterprises v. Raimondo and Relentless v. Department of
Commerce, the four-decades Chevron doctrine is no longer. While the Court’s decision has altered administrative
jurisprudence as we have come to know it, its impact on labor and employment agency action may vary from
sweeping change to a continuation of the status quo.

With Loper Bright, federal courts have been directed not to defer to administrative agencies’ interpretations of
ambiguous or broad statutes, save for narrow exceptions such as express delegations. Instead, federal courts must
exercise independent judgment when reviewing statutory text and use traditional tools of statutory construction to
find the "best meaning” of the statute. The agency simply presenting a “reasonable” or “permissible” construction of
an ambiguous statute is not sufficient for it to prevail.



https://www.osha.gov/sites/default/files/Heat-NPRM-Final-Reg-Text.pdf
https://www.morganlewis.com/pubs/2024/07/osha-issues-landmark-proposed-heat-rule-for-indoor-and-outdoo
https://public-inspection.federalregister.gov/2023-23573.pdf
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That said, the Supreme Court made clear in Loper Bright that all existing judicial decisions upholding agency rules and
orders are not automatically overruled by the new decision, even if courts relied on Chevron in those earlier decisions.
Time will certainly provide greater insight into the implications of the recent Decision.

IN THE NEWS - Texas Federal District Court Partially Blocks the FTC's Employer

Noncompete Ban
Timeline:
e In April, the Federal Trade Commission (FTC) issued an administrative rule that will essentially ban all
noncompete agreements effective September 4, 2024.
e On July 3, 2024, the Northern District of Texas put the FTC noncompete ban on hold, only with respect to the
plaintiffs, until it issues a final decision in a case challenging the ban’s validity.
e For all other employers, the noncompete ban is still scheduled to take effect on Sept. 4, 2024.
e The court stated that it intends to rule on the merits of the case on or before Aug. 30, 2024.
e Depending on the outcome, the ruling could affect the ban’s effective date nationwide, so employers should
continue to monitor for updates.
On July 3, 2024, the U.S. District Court for the Northern District of Texas granted the plaintiffs’ motion in Ryan LLC v.
FTC for a preliminary injunction to block the Federal Trade Commission’s (FTC) noncompete ban while the court
considers the merit of the case. The injunction applies only to the plaintiffs in the case: a Texas employer, the U.S.
Chamber of Commerce and other business organizations. As such, employers who are NOT parties to the suit are
not covered under the injunction. The court intends to rule on the merits of the case by Aug. 30, 2024, before the
ban’s scheduled effective date of Sept. 4, 2024.

Impact on Employers:

Per the court’s decision, the effective date of the noncompete ban is stayed only for the plaintiffs; it does not apply
nationwide. Therefore, other employers may still take steps to ensure compliance with the law on the effective date of
Sept. 4, 2024. However, the court indicated its plan to issue a ruling by Aug. 30, 2024.

In addition, the U.S. District Court for the Eastern District of Pennsylvania scheduled a hearing in a separate case
seeking a preliminary injunction of the noncompete ban on July 10, 2024, and is expected to issue a ruling by July 23,
2024. Employers should continue to monitor for updates and wait to implement any final changes, as the final ruling in
this case or other legal challenges could still result in the ban being modified, delayed or even vacated.

Additionally, on April 23, the same day of the filing of the Ryan LLC lawsuit, the U.S. Chamber of Commerce (the
nation’s largest business advocacy group) filed a similar lawsuit in the Eastern District of Texas seeking to do the
same. Since then, another lawsuit was filed in the Eastern District of Pennsylvania (ATS Tree Services, LLC v. Federal
Trade Commission et al.). Each of these lawsuits take similar form. They contend the FTC lacks authority to engage in
rulemaking of substantive competition rules (i.e., prohibit noncompetes), and seek a declaratory judgment and
injunctive relief to prevent the Final Rule from taking effect 120 days after its publication in the Federal Register,
September 4th.

IN THE NEWS - Texas Judge Suspends DOL's Ability to Enforce New FLSA's White-Collar
Exemption

As of July 1, 2024, the U.S. Department of Labor (DOL) instituted a significant change affecting the Fair Labor
Standards Act's (FLSA) white-collar exemption. The new rule increases the minimum salary threshold for employees
to qualify for the white-collar exemption from overtime pay requirements.

Under the FLSA, the white-collar exemption applies to certain executive, administrative, and professional employees
who meet specific criteria, including being salaried and earning above a set threshold. Prior to the DOL's rule, the
threshold was $35,568 annually. Employees who met these criteria were exempt from overtime pay, meaning they did
not receive time-and-a-half for hours worked beyond 40 per week.


https://storage.courtlistener.com/recap/gov.uscourts.txnd.389064/gov.uscourts.txnd.389064.153.0_1.pdf
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Key Changes Under the New Rule

The DOL's final rule raised the minimum salary threshold to $43,888 as of July 1. Starting Jan. 1, 2025, this threshold
will increase to $58,656, with subsequent updates every three years. This change expands overtime eligibility to
millions of additional workers.

Legal and Practical Implications

The new rule has generated mixed reactions. Proponents argue that it ensures fair pay for overtime work. Critics,
including many business groups and the state of Texas, contend that the increased threshold will significantly raise
payroll costs and lead to job cuts.

To address these concerns, the state of Texas filed for a preliminary injunction against the rule, arguing that it would
cause irreparable harm by increasing state payroll expenses and straining budgets. On June 28, 2024, a federal judge
in Texas granted a preliminary injunction, halting the rule's implementation and enforcement against the state of
Texas as an employer. Private sector employers and other states remain subject to the new rule.

Addressing Compliance

For employers, the immediate priority is to assess the new salary threshold's effects on their workforce. To comply,
companies must identify employees who will become newly eligible for overtime pay and adjust payroll practices
accordingly. Additionally, employers should be prepared for the threshold adjustments scheduled for January 2025
and beyond. Access the original July 10" Barnes & Thornburg, LLP article HERE

ETC will continue to monitor the situation. In the interim, employers are best positioned adhering to the federally
enacted changes.

EEOC Announces “Failure to File” Deadline for 2023 EEO-1 Reports - July 9
The U.S. Equal Employment Opportunity Commission (EEOC) announced that it had entered the “Failure to File” phase
for EEO-1 reporting, as described in the agency’s recently updated EEO-1 Reporting Instruction Booklet. The EEOC offers
a fact sheet regarding the failure to file deadline.

This announcement means that if an employer failed to submit a required EEO-1 Report by the “Published Due Date” of
June 4, 2024, the EEOC will send it a Notice of Failure to File letter requesting that it complete the submission as soon
as possible but no later than July 9, 2024.

After this date, which is deemed the “Failure to File” deadline, no additional 2023 EEO-1 Component 1 Reports will be
accepted, and employers that remain out of compliance with EEO-1 reporting requirements may expect to face EEOC
lawsuits in federal District Court to compel them to file. In fact, the EEOC recently filed lawsuits against 15 employers
for failing to submit their mandatory workforce demographic reports.

Reminder: Who is a Covered Employers?
The following entities are subject to EEO-1 reporting:
e A private employer that has 100 or more employees (with limited exceptions for schools and other
organizations);
e A private employer with between 15 and 99 employees if it is part of a group of employers that legally
constitutes a single enterprise that employs a total of 100 or more employees; and
o A federal contractor that has 50 or more employees; is either a prime contractor or first-tier subcontractor; and
has a contract, subcontract or purchase order amounting to $50,000 or more.

Federal: DOL Increases Exempt Employee Minimum Salaries - July 1


https://sidebar.btlaw.com/post/102jc61/flsas-white-collar-exemption-texas-judge-suspends-dols-ability-to-enforce-new#page=1
https://www.eeocdata.org/eeo1
https://www.eeocdata.org/pdfs/2023_EEO_1_Component_1_Instruction_Booklet.pdf
https://www.eeocdata.org/pdfs/FAILURE_TO_FILE.pdf
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On April 26, 2024, the U.S. Department of Labor (DOL) published the much-anticipated final rule that will increase the

minimum salary for many exempt employees. The increase will take effect in two steps. If you'd like to review the

regulations yourself, they are available here—the relevant changes start on page 130 of the downloadable PDF.

Executive, Administrative, and Professional Employees
Under the new rule, exempt executive, administrative, and professional employees (often referred to collectively as
“EAP” employees) must be paid at least:

o $844 per week (S43,888 per year) beginning on July 1, 2024

o $1,128 per week ($58,656 per year) beginning on January 1, 2025

Exceptions

Teachers and practicing doctors and lawyers are exempt from these minimum salary requirements under federal law
but may be subject to different state minimums. School-specific minimums apply to academic administrative
employees.

Computer Employees

Exempt computer employees can be paid on a salary or hourly basis. If salaried, they're considered part of the EAP
group and need to make the minimums listed above. Alternatively, they can be paid at least $27.63 per hour—this
hourly rate was not changed by the rule.

Highly Compensated Employees (HCE)
Employees who are exempt under the HCE exemption must be paid at least the minimums listed above on a salary
basis and receive total annual compensation of at least:

e $132,964 per year beginning July 1, 2024

e $151,164 per year beginning January 1, 2025

State Law
As usual, if a state law requires higher minimum salaries than what is required by the federal rule, the state minimums
must be followed.

Potential Challenges

The last time the DOL attempted a significant change to the salary minimumes, the rule was challenged and ultimately
blocked just weeks before taking effect. While we have no way of predicting if that will happen again, it's very likely
that this final rule will be litigated.

HHS Updates HIPAA FAQs Regarding Change Healthcare Cybersecurity Incident
On May 31, 2024, the U.S. Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR) updated its
frequently asked questions (FAQs) regarding HIPAA and the recent cybersecurity incident involving Change
Healthcare, a unit of UnitedHealth Group. OCR enforces the HIPAA Privacy, Security and Breach Notification Rules
(HIPAA Rules), which require covered entities and their business associates to protect the privacy and security of
protected health information (PHI) and notify HHS and affected individuals following a breach.

FAQ Updates
The updates to the FAQs address the responsibility for providing breach notification to HHS, affected individuals
and, where applicable, the media. Specifically, the FAQs provide that:
e Covered entities affected by the Change Healthcare breach may delegate to Change Healthcare the task of
providing the required breach notifications on their behalf;
e Only one entity (which could be the covered entity or Change Healthcare) needs to provide breach
notifications; and
e If covered entities ensure that Change Healthcare provides the required breach notifications in a manner
consistent with the HIPAA Rules, they will not have additional HIPAA breach notification obligations.


https://www.govinfo.gov/content/pkg/FR-2024-04-26/pdf/2024-08038.pdf
https://www.hhs.gov/hipaa/for-professionals/special-topics/change-healthcare-cybersecurity-incident-frequently-asked-questions/index.html
https://www.hhs.gov/hipaa/for-professionals/privacy/laws-regulations/index.html
https://www.hhs.gov/hipaa/for-professionals/security/laws-regulations/index.html
https://www.hhs.gov/hipaa/for-professionals/breach-notification/index.html
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Employer Takeaway: In connection with the Change Healthcare cybersecurity incident, OCR has encouraged HIPAA-
covered entities (e.g., health plans, health insurance issuers and healthcare providers) and their business associates
to review their cybersecurity measures “with urgency” to ensure that health information is protected.

While many employers do not have access to PHI from their health plans, employers that use third-party vendors, such
as third-party administrators (TPAs) and pharmacy benefit managers (PBMs), should investigate and verify these
vendors’ cybersecurity measures during the selection process. Employers should also ensure they have business
associate agreements in place that include adequate security protections for electronic PHI.

Compliance Resources

Safeguarding PHI is a top priority for OCR. To help covered entities and business associates protect their systems
from cyberattacks, OCR has provided a variety of resources, including:

HIPAA Security Rule Guidance Material

OCR Webinar on HIPAA Security Rule Risk Analysis Requirement

HIPAA Security Risk Assessment Tool

Fact Sheet: Ransomware and HIPAA

OFCCP Releases New Vietham Era Veterans' Readjustment Assistance Act Resources
The U.S Department of Labor’s Office of Federal Contract Compliance Programs (OFCCP) enforces the Vietnam Era
Veterans’ Readjustment Assistance Act of 1974, as amended (VEVRAA). Under VEVRAA, federal contractors and
subcontractors are prohibited from engaging in discrimination in employment practices against veterans and required
to provide equal employment opportunity in recruiting, hiring, promoting, and retaining protected veterans.

OFCCP continues to release new resources to help contractors understand their obligations under VEVRAA. Published
on June 14" is a new example illustrating the use of the VEVRAA national benchmark, which is a yardstick contractors
use to measure their progress toward achieving equal employment opportunity for protected veterans. OFCCP also
published an updated VEVRAA Affirmative Action Program (AAP) sample. The update includes additional information
for contractors on how to use the hiring benchmark effectively to monitor their veteran hiring and recruitment efforts.

Corporate Transparency Act
The Corporate Transparency Act (CTA), which became effective Jan. 1, 2024, requires certain business entities, or
CTA “reporting companies,” to report their beneficial ownership information (BOI) and certain related information to
the U.S. Department of the Treasury’s Financial Crimes Enforcement Network (FinCEN).

The CTA aims to combat illicit financial activity, including money laundering, the financing of terrorism, tax fraud and
drug trafficking, by creating a centralized database of information about the individuals who ultimately own or control
certain businesses that do business in the United States. The CTA generally targets small, privately held businesses
and exempts many organizations from its requirements, including large employers and publicly held companies.

The reporting requirements may be unfamiliar to many small businesses that have not been subject to similar
requirements in the past. Therefore, businesses that are considered reporting companies under the CTA should
familiarize themselves with their reporting obligations and take steps now to ensure that they will be in compliance by
their initial reporting deadline.

Starting January 1, 2025 reporting companies created or registered to do business in the United States before Jan. 1,
2024, must file their initial BOI reports.

Employer Take away: Tough outside of the scope of consulting by ETC HR, businesses should carefully review the CTA
to determine whether they are subject to its reporting requirements or qualify for one of the 23 listed exemptions.
Businesses that meet the definition of reporting companies under the law may begin gathering all the necessary
information, including information regarding the company and its beneficial owners, to ensure that they are prepared to


https://www.hhs.gov/hipaa/for-professionals/security/guidance/index.html?language=es
https://www.youtube.com/watch?v=hxfxhokzKEU
https://www.healthit.gov/topic/privacy-security-and-hipaa/security-risk-assessment-tool
https://www.hhs.gov/hipaa/for-professionals/security/guidance/cybersecurity/ransomware-fact-sheet/index.html
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDEsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmRvbC5nb3YvYWdlbmNpZXMvb2ZjY3AvdmV2cmFhL2hpcmluZy1iZW5jaG1hcmsvTmF0aW9uYWwtQmVuY2htYXJrLUV4YW1wbGUtSUk_dXRtX21lZGl1bT1lbWFpbCZ1dG1fc291cmNlPWdvdmRlbGl2ZXJ5IiwiYnVsbGV0aW5faWQiOiIyMDI0MDYxNC45NjI4NjczMSJ9.3UuxOrzYUp9OUxqYGid6pvvMuPxt5Kj7TzjytH2XOzY/s/673273411/br/244221831889-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDIsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmRvbC5nb3Yvc2l0ZXMvZG9sZ292L2ZpbGVzL09GQ0NQL2NvbXBsaWFuY2UtYXNzaXN0YW5jZS9zYW1wbGUtYWZmaXJtYXRpdmUtYWN0aW9uLXByb2dyYW1zL1ZFVlJBQS9TYW1wbGUtQ29udHJhY3Rvci1WRVZSQUEtQUFQLTUwOC1GaW5hbC5wZGY_dXRtX21lZGl1bT1lbWFpbCZ1dG1fc291cmNlPWdvdmRlbGl2ZXJ5IiwiYnVsbGV0aW5faWQiOiIyMDI0MDYxNC45NjI4NjczMSJ9.JOVyMw_RY9nWPuuJNIfaFMp2ME_d_Zc76B5R0CPxu9Y/s/673273411/br/244221831889-l
https://www.fincen.gov/sites/default/files/shared/Corporate_Transparency_Act.pdf
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comply with the CTA before their initial reporting deadline. As FinCEN began accepting reports on Jan. 1,2024, report
companies may submit finalized reports at any time prior to such deadline. See also attached resource.

Resources:

FinCEN - BOI Homepage

FinCEN - BOI Informational Brochure
FinCEN - BOI Frequently Asked Questions
FinCEN - BOI Small Entity Compliance Guide

EEOC’'s Workplace Guidance to Prevent Harassment

On April 29, 2024, the U.S. Equal Employment Opportunity Commission (EEOC) published its final guidance on
harassment in the workplace, which went into effect immediately upon issuance. This is the first
updated enforcement guidance on workplace harassment in 25 years and it explains how the EEOC may enforce

equal employment opportunity (EEO) laws against an employer when workplace harassment is alleged or suspected.

Since the Commission last issued guidance on workplace harassment, notable changes in the law have occurred,
including the Supreme Court’s decision in Bostock v. Clayton County and new issues such as online harassment.

The new guidance updates, consolidates, and replaces the agency’s five guidance documents issued between 1987

ing

and 1999, and serves as a single, unified agency resource on EEOC-enforced workplace harassment law. It reflects the
Commission’s consideration of the robust public input that it received after the guidance was posted for public
comment in fall 2023.

Resources:
¢ Enforcement Guidance on Harassment in the Workplace.
e “Summary of Key Provisions” document,
e document for employees, and a
e fact sheet for small businesses.
Learn more:

Covered Bases and Causation

The first section of the guidance examines the covered bases for a claim of workplace harassment and the
factors to be considered in determining whether particular conduct rises to the level of actionable workplace
harassment. It also examines the characteristics protected by federal EEO laws and provides insight into the
scope of protection provided for these characteristics.

Among the highlights in the new guidance:

Race harassment includes harassment based on traits or characteristics linked to a person’s race, such as
a person’s name, cultural dress and accent or speech pattern. Protection based on race extends to a
person’s physical characteristics, including their appearance standards, hair texture, and hair style.
National origin harassment includes harassment based on traits such as “physical characteristics,
ancestry, or ethnic or cultural characteristics (e.g., attire or diet), and linguistic characteristics (e.g., non-
English language accent or a lack of fluency in English).”

The prohibition on religious harassment extends to religious stereotypes and requests for or receipt of
religious accommodations in the workplace. Atheists and those without any religious beliefs are also
protected from religious harassment. Religious harassment also includes explicit or implicit coercion by
employees to have their coworkers engage in religious practices at work.

Title VII of the Civil Rights Act’s prohibition on sex-based harassment also includes harassment based on
pregnancy, childbirth, and related medical conditions such as lactation, morning sickness, use or non-use of
contraception, and decisions related to abortions.

Sex-based harassment under Title VIl includes conduct based on an individual’s sexual orientation or
gender identity, including how that identity is expressed. This includes “outing” a person’s sexual
orientation or gender identity, repeated or intentional misgendering (using a pronoun inconsistent with a
person’s gender identity) and “dead naming” (using a name used by a person prior to their transition), and
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denying a person access to a bathroom or other sex-segregated facility consistent with the person’s
gender identity. Sexual orientation or gender identity harassment also includes conduct directed toward
a person because the person presents themselves in a manner that is different from that which would be
stereotypically associated with that person’s sex.

e Harassment prohibited by the Age Discrimination in Employment Act includes encouraging an older
employee to retire or pressuring an older employee to accept a transfer to a position that uses less
technology based on a stereotype that older workers are technologically illiterate.

o Disability harassment under Title | of the Americans With Disabilities Act includes conduct based on the
person’s disability-related traits or characteristics such as how the person speaks, looks, or moves.
Harassment based on an individual’s request for or receipt of an accommodation for their disability, the
incorrect perception that a person has a disability, a person’s past disability, or a person’s association
with a disabled person is also prohibited.

e The prohibition on retaliation under EEO statutes extends to what the guidance describes as “retaliatory
harassment,” or harassment suffered by the employee due to their protected activity. Under the guidance,
the threshold for establishing retaliatory harassment is different than the standard for establishing a
hostile work environment. The guidance noted that an employer can be found liable for retaliatory
harassment that is not sufficiently severe or pervasive to support a hostile work environment claim because
the Supreme Court has held the EEO statutes’ anti-retaliation provisions protect against a broader range
of behaviors by prohibiting any conduct that might deter a reasonable person from engaging in protected
activity.

e The guidance provides that an individual can be found to have engaged in prohibited harassment against
another individual even if both are in the same protected class, referred to as intraclass harassment.

e Harassment can also be based on more than one protected characteristic or be actionable under more
than one EEO statute, which is referred to as intersectional harassment.

DOL Issues Guidance on Al
The Wage and Hour Division (WHD) of the U.S. Department of Labor recently published a Field Assistance Bulletin
(FAB) No. 2024-1 warning that the use of artificial intelligence (Al) and other automated systems could cause
employers to violate laws WHD enforces, including Fair Labor Standards Act (FLSA), the Family and Medical Leave Act
(FMLA), and other federal labor laws due to the use of Al and automation technologies.

Employer take-away: Employers need to be aware that there will be heightened attention on their use of Al from the
DOL and other federal agencies. While these principles are not mandatory, employers can certainly expect that the
DOL will likely find violations of the law where the principles are ignored.

Learn More:

When used responsibly, Al has the potential to help improve compliance with the law but without proper human
supervision, however, technologies can pose potential risks with respect to labor standards and may result in
violations of the laws enforced by WHD. There exists the potential for use of Al in the workplace to pose a risk of
creating systemic violations. Employers should proceed with the responsible use of Al.

So, what's in the DOL'’s released Principles?

o Centering Worker Empowerment: Workers and their representatives, especially those from underserved
communities, should be informed of and have genuine input in the design, development, testing, training, use,
and oversight of Al systems for use in the workplace.

o Ethically Developing Al: Al systems should be designed, developed, and trained in a way that protects workers.

o Establishing Al Governance and Human Oversight: Organizations should have clear governance systems,
procedures, human oversight, and evaluation processes for Al systems for use in the workplace.

o Ensuring Transparency in Al Use: Employers should be transparent with workers and job seekers about the Al
systems that are being used in the workplace.
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e Protecting Labor and Employment Rights: Al systems should not violate or undermine workers’ right to
organize, health and safety rights, wage and hour rights, and anti-discrimination and anti-retaliation
protections.

o Using Al to Enable Workers: Al systems should assist, complement, and enable workers, and improve job
quality.

o Supporting Workers Impacted by Al: Employers should support or upskill workers during job transitions
related to Al.

o Ensuring Responsible Use of Worker Data: Workers' data collected, used, or created by Al systems should be
limited in scope and location, used only to support legitimate business aims, and protected and handled
responsibly.

The Whitehouse Publishes Critical Steps to Protect Workers from Risks of Artificial

Intelligence
Last year the White House weighed in on the use of artificial intelligence (Al) in businesses.
Since the executive order, several government entities including the Department of Labor have released guidance on
the use of Al.
And now the White House published principles to protect workers when Al is used in the workplace.
The principles apply to both the development and deployment of Al systems. These principles include:
o Awareness — Workers should be informed of and have input in the design, development, testing, training, and
use of Al systems in the workplace.
o Ethical development - Al systems should be designed, developed, and trained in a way to protect workers.
e Governance and Oversight — Organizations should have clear governance systems and oversight for Al
systems.
o Transparency — Employers should be transparent with workers and job seekers about Al systems being used.
o Compliance with existing workplace laws — Al systems should not violate or undermine worker’s rights
including the right to organize, health and safety rights, and other worker protections.
o Enabling — Al systems should assist and improve worker’s job quality.
e Supportive during transition — Employers support workers during job transitions related to Al.
o Privacy and Security of Data — Worker’s data collected, used, or created by Al systems should be limited in
scope and used to support legitimate business aims.

2025 Inflation-Adjusted HSAs & HDHPs Amounts + ACA Out-of-Pocket Limits
On May 9, 2024, the IRS released Rev. Proc. 2024-25, announcing the 2025 health savings accounts (HSAs) and high
deductible health plans (HDHPs) inflation-adjusted amounts:
e Annual HSA contribution limits:
o Self-coverage only: $4,300 ($150 increase from 2024)
o Family coverage: $8,550 ($250 increase from 2024)
o Annual catch-up contribution maximum remains unchanged at $1,000 for HSA-eligible individuals age 55 or
older
e Minimum annual HDHP deductible:
o Self-coverage only: $1,650 ($50 increase from 2024)
o Family coverage: $3,300 ($100 increase from 2024)
e Maximum annual HDHP out-of-pocket expenses (deductibles, copayments, and other nonpremium amounts):
o Self-coverage only: $8,300 ($250 increase from 2024)
o Family coverage: $16,600 ($500 increase from 2024)
This applies to all HDHPs regardless of whether they're for essential health benefits or not.

These amounts differ from the Affordable Care Act (ACA) maximum out-of-pocket limits for plan years beginning in
2025 (proposed by the Department of Health and Human Services in November 2024) for non-grandfathered health
plans, which are:
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o Self-coverage only: $9,200 ($250 decrease from 2024)

o Family coverage: $18,400 ($500 decrease from 2024)
Unlike the HDHP out-of-pocket maximums, the ACA out-of-pocket maximums apply to in-network essential health
benefits.

2023 RxDC Reporting Due to CMS by June 1, 2024 - ALL EMPLOYERS Offering Pharmacy

Benefits as Part of their Health/Group Medical Benefit

The Consolidated Appropriations Act of 2021 (Transparency) requires all group health plans with pharmacy coverage
to submit annually data and financials around their Rx programs either embedded in their medical or carved out
separately. The 2023 reference year (calendar year) RxDC data report is due by June 3, 2024.
Although most fully-insured plan carriers have taken on this responsibility on behalf of employers, carriers/TPAs/PBMs
will still need to collect a couple of financial details from the Employer that includes:

Average Member Monthly Premium Paid by MEMBER

Average Monthly Premiums Paid by EMPLOYER
The Centers for Medicare and Medicaid Services (CMS) published the 2023 reference year instructions. The key
updates include:

1. Exclusion of certain products: Clarification that medical devices, nutritional supplements, and over-the-counter
drugs are to be excluded from the prescription drug lists (sections D3, D4, D5, D7, and D8) unless the product’s
National Drug Code (NDC) is listed on the CMS Drug and Therapeutic Class Crosswalk.

2. Simplification of premium calculation: The method for calculating the average monthly premium has been
simplified. Instead of calculating this on a per-member basis, the total annual premium is now divided by 12.

3. Modification of premium equivalents calculation: The calculation for premium equivalents has been simplified
by removing the requirement to report on a cash basis and using paid claims rather than incurred claims.

4. Updates to benefit carve-out field: Instructions for filling out the benefit carve-out field in section P2 have been
updated.

5. Clarification on reporting prior year and restated rebates: Additional details have been provided on how to
report information in the prior year columns in section D5 and the restated rebate columns in sections D6, D7,
and D8.

6. Guidance on retained rebates reporting: New instructions have been provided for reporting entities on how to
report information on retained rebates when exact amounts are unknown.

7. Submission of large data files: Instructions on how to submit data when plan list or data files exceed the
maximum allowable size limit in the Health Insurance Oversight System (HIOS) have been included.

8. Enforcement of aggregation restriction: The enforcement of the aggregation restriction has been announced,
which pertains to how data are aggregated for reporting purposes.

9. Addition of enrollment column to D6: A new column to collect enrollment data has been added to section D6.

Read more on the CMS Prescription Drug Data Collection (RxDC) web page

Because these calculations are based on actual costs (not projected), the information will need to be collected from
your accounting and/or payroll records. For self and level funded plan reporting obligations vary among health
insurance carriers. Be on the lookout for more details from your Carrier and Broker regarding RxDC employer obligations.
ETC can also provide guidance and assistance; please reach out with questions today!

The 2023 EEO-1 Component 1 Data Collection June 4" Reporting Deadline
Yes, you read that correctly!
The 2023 EEO-1 Component 1 data collection will open on Tuesday, April 30, 2024.
The deadline to file the 2023 EEO-1 Component 1 report is Tuesday, June 4, 2024.
All updates about the 2023 EEO-1 Component 1 data collection, including the 2023 EEO-1 Component 1 Instruction
Booklet and the 2023 EEO-1 Component 1 Data File Upload Specifications, will be posted to www.eeocdata.org/eeo as
they become available. The EEOC anticipates posting the 2023 EEO-1 Component 1 Instruction Booklet and the 2023
Data File Upload Specifications by Tuesday, March 19, 2024.
The EEO-1 Component 1 report is a mandatory annual data collection that requires all private sector employers with
100 or more employees, and federal contractors with 50 or more employees meeting certain criteria, to submit
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workforce demographic data, including data by job category and sex and race or ethnicity, to the EEOC. The authorities
under which EEO-1 Component 1 data are collected include: Section 709(c) of Title VII of the Civil Rights Act of 1964,
as amended, 42 U.S.C. 2000e, et seq., and Sections 1602.7-1602.14, Chapter XV, Title 29 of the Code of Federal
Regulations (CFR); Exec. Order No. 11246, 30 FR 12319 (Sept. 24, 1965) and 40 CFR 60-1.7(a).

OSHA Form 300A Deadline
Posted by February 1 & Electronically Submitted March 2, if applicable

ETC published on January 17" an e-Alert compliance reminder pertaining to OSHA Form 300A. Be sure you are aware
of the applicability of any OSHA recordkeeping and filings to your organization.

OFCCP Affirmative Action Plan Submission Due July 1
On April 15t the Office of Federal Contract Compliance Programs (OFCCP) will open the Contractor Portal for the 2024
Affirmative Action Program (AAP) certification period: April 1 = July 1, 2024.
Employer Takeaway: Covered federal contractors are urged to begin certifying their AAP compliance through the
portal today to meet the July 1, 2024, deadline. If you are in need out outsourced assistance with this compliance
obligation, reach out to ETC HR today @HR_Help so that we can facilitate an introduction!
Learn More: Covered federal contractors and subcontractors must use the portal to certify, on an annual basis,
whether they have developed and maintained an AAP for each establishment and/or functional/business unit, as
applicable. New contractors have 120 days to develop their AAP(s) and must register and certify compliance through
the Contractor Portal within 90 days of developing their AAP(s).
Visit OFCCP’s Contractor Portal information page before starting the certification process to access Frequently Asked
Questions and step-by-step How-To videos, along with User Guides and other pertinent information.
Contractors can refer to the pre-recorded webinar on the Contractor Portal information page that demonstrates how a
contractor can enter its establishment and/or functional/business unit's AAP start date and certify compliance
through the Contractor Portal.
Please submit your Contractor Portal questions to the Applications Technical help desk using the OFCCP Applications
Technical Help Request Form or call the OFCCP help desk at 1-800-397-6251, press 1 for English or 2 for Spanish,
then press 1 to reach technical support for assistance.
e Instructions for registering and certifying for the Contractor Portal
o How-to Videos
o User Guide
e Frequently Asked Questions

ACA Reporting Deadlines

Employers subject to Affordable Care Act (ACA) reporting under Internal Revenue Code Sections 6055 or 6056. For
the 2023 calendar year, covered employers must:

e Furnish statements to individuals by March 1, 2024 (an alternative method of furnishing statements to

covered individuals is available in certain situations); and

e File paper returns with the IRS by Feb. 28, 2024, or April 1, 2024, if filing electronically.

e ***Beginning in 2024, employers that file at least 10 returns during the calendar year must file electronically.
Penalties may apply if employers are subject to ACA reporting and fail to file returns and furnish statements by the
applicable deadlines.

IRS Releases ACA Pay-or-Play Penalties for 2025
On Feb. 12,2024, the IRS released updated penalty amounts for 2025 related to the employer shared responsibility (pay-
or-play) rules under the Affordable Care Act (ACA). The 2025 penalty amounts apply for failures to offer affordable, MV
coverage during the 2025 calendar year.

For calendar year 2025, the adjusted $2,000 penalty amount is $2,900, and the adjusted $3,000 penalty amount is
$4,350. This is a decrease from the penalty amounts for the 2024 calendar year, which are $2,970 and $4,460,
respectively.
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https://gcc02.safelinks.protection.outlook.com/?data=05%7C01%7CCalamari.Daniel.P%40dol.gov%7C689d520eb1694ac57da008db3223269c%7C75a6305472044e0c9126adab971d4aca%7C0%7C0%7C638158898773234976%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&reserved=0&sdata=lksCG5EZwpeaj5nfnrWmYf%2By9m5tFzi8svk4saA0V0o%3D&url=https%3A%2F%2Flnks.gd%2Fl%2FeyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDgsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmRvbC5nb3YvYWdlbmNpZXMvb2ZjY3AvZmFxcy9jb250cmFjdG9ycG9ydGFsP3V0bV9tZWRpdW09ZW1haWwmdXRtX3NvdXJjZT1nb3ZkZWxpdmVyeSIsImJ1bGxldGluX2lkIjoiMjAyMzAzMzEuNzQzOTc5MTEifQ.zZs-3AOMD9pK_p4ssSEuXxaM0W2xUvKk_FJobs8beVs%2Fs%2F2156101298%2Fbr%2F157236310540-l%3Futm_medium%3Demail%26utm_source%3Dgovdelivery&utm_medium=email&utm_source=govdelivery
https://www.irs.gov/pub/irs-drop/rp-24-14.pdf

The IRS provides a variety of resources on the pay-or-play provisions that provide more information on calculating the
penalty. Employers can use the following IRS web pages for more details:

o Employer Shared Responsibility Provisions

e Types of Employer Payments and How They Are Calculated

EEO-1 Reporting & Revised Racial and Ethnic Categories
The federal government has revised the racial and ethnic categories that apply to data collection efforts across
federal agencies, including the EEO-1 survey administered by the Equal Employment Opportunity Commission
(EEOC) and the Department of Labor’s Office of Federal Contract Compliance Programs (OFCCP).

The changes:
e Add Middle Eastern or North African (MENA) as a racial and ethnic category.
o Eliminate the distinction between race and ethnicity.
e Replace the “two or more races” category with an option to select all categories that apply, including
detailed sub-categories.

Although the new demographic categories took effect immediately, federal agencies with demographic reporting
requirements, including the EEOC and OFCCP, have 5 years to implement the new standards. Agencies must
publish an “action plan” within the next 18 months describing how they intend to comply by the deadline of March
28, 2029.

Employer Takeaway:

Although employers may want to update their voluntary self-disclosure forms immediately to align with the new
categories and new detailed sub-categories, doing so too soon may be imprudent.

The EEOC and OFCCP likely will use the old EEO-1 categories for at least another reporting year, if not longer. Thus,
any changes to an employer’s data collection categories should be done in a manner that allows employers to
continue reporting under the existing EEO-1 framework, in addition to collecting the new information.

U.S. Supreme Court: Mandatory Job Transfer Can Be Discriminatory Under Title VII
On April 17,2024, the Supreme Court held through a unanimous decision in Muldrow v. City of St. Louis that a
mandatory job transfer can be discriminatory under Title VII if it results in some harm with respect to a term or
condition of employment even if the harm is not significant.

Key Takeaway: The Court's decision in Muldrow v. St. Louis requires plaintiffs only to prove "some injury"
respecting employment terms or conditions in discrimination cases.

Learn More:

Supreme Court Ruling

The Supreme Court vacated the lower court’s ruling and remanded it back to the lower courts, holding that a forced
job transfer can be discriminatory if the transfer brought about some harm with respect to an identifiable term or
condition of employment but that harm need not be significant. Here, the Supreme Court held that a change in the
plaintiff's responsibilities, perks and schedule may constitute sufficient harm to show illegal discrimination under Title
VII. The Supreme Court also ordered circuit courts that previously required a showing of significant harm to apply this
lower evidentiary standard.

Impact on Employers

Employers may consider greater care in mandating employee transfers, including lateral job transfers, to ensure that
such decisions are not discriminatory and do not result in even insignificant harm with respect to identifiable terms
and conditions of employment. For example, employers could revise existing transfer policies to ensure any decisions
are based on objective, nondiscriminatory criteria and that such criteria are appropriately documented.


https://www.irs.gov/affordable-care-act/employers/employer-shared-responsibility-provisions
https://www.irs.gov/affordable-care-act/employers/types-of-employer-payments-and-how-they-are-calculated
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Background of the Case

Title VIl makes it unlawful for an employer “to fail or refuse to hire or to discharge any individual, or otherwise
discriminate against any individual” with respect to “compensation, terms, conditions or privileges of employment” on
the basis of race, color, religion, sex or national origin (referred to as protected characteristics). Historically, the circuit
courts have disagreed on whether a forced job transfer may be unlawful discrimination even if the transfer does not
significantly disadvantage the employee (e.g., does not result in lower compensation or a loss of professional
opportunities).

In Muldrow, the plaintiff was a female St. Louis Police Department officer. After working for years in the same
position, she was forced to transfer to a different division where she retained the same compensation and title but
experienced changes to her responsibilities, perks and schedule. Following her transfer, her employer placed a male
officer in her prior position. Although her transfer did not result in any change to her pay or rank, the plaintiff alleged
that she was subject to a discriminatory job transfer because of her gender. The lower courts held in favor of the
defendant, stating that the transfer did not violate Title VII because the plaintiff did not suffer a material employment
disadvantage.

IRS Addresses Tax Treatment of Work-life Referral Services
The IRS has issued frequently asked questions (FAQs) addressing the tax treatment of work-life referral (WLR)
services employers provide through their benefits offerings to their employees. These FAQs provide that WLR services
qualify as a de minimis fringe benefit for tax purposes and are thus excluded from income and exempt from
employment taxes.
Because the FAQs are not official IRS guidance, the IRS cannot rely on them to resolve a specific taxpayer’s case, and
established tax laws control a taxpayer’s liability if the FAQs are inconsistent with such laws. However, the FAQs
provide helpful insight into the IRS’ view on the tax treatment of WLR services.

WLR Services

A WLR program is an employer-funded fringe benefit that helps employees locate resources for solutions to personal,
work or family challenges through informational and referral consultations. For example, WLR programs may provide
employees with support, information or referrals in connection with identifying health care or child care, using paid
leave programs, navigating the health care system, and connecting with financial planning professionals.

WLR programs are often incorporated into an employee assistance program or may otherwise be bundled with other
types of services or programs offered by an employer. WLR programs may be available to a significant portion of an
employer’'s employees, but they are used infrequently by employees and only when an employee faces one of the
challenges the programs are designed to address. WLR programs often rely on third-party providers that charge the
employer a per-eligible-employee monthly fee, regardless of how many employees actually utilize the WLR services.

Tax Treatment

Federal tax law provides that all employee compensation is taxable unless a specific exemption applies. When
compensation is taxable, it must be included in gross income on the employee’s Form W-2 and is subject to federal
employment taxes.

De minimis (or minimal) benefits are one type of nontaxable employee fringe benefit. A de minimis fringe benefit is
one that, considering its value and the frequency in which it is provided, is so small that accounting for it would be
unreasonable or administratively impracticable. The law does not specify a specific value or frequency threshold for
benefits to qualify as de minimis. The determination will depend on facts and circumstances.

The IRS’ FAQs provide that the use of employer-provided WLR services qualifies as a de minimis fringe benefit that is
excluded from an employee’s gross income and is not subject to employment taxes (such as FICA, FUTA and income
tax withholding).

Employers are encouraged to seek answers to any related questions from their tax advisors.



https://www.irs.gov/newsroom/frequently-asked-questions-about-work-life-referral-services

Pregnant Workers Fairness Act — Final Regulations Published
The final rule implementing the Pregnant Workers Fairness Act (PWFA), which applies to employers with 15 or more
employees, takes effect June 18, 2024. THE PWFA regulations initially went into effect back in June 27, 2023,
requiring employers to provide “reasonable accommodations” or changes at work for a worker’s known limitations
related to pregnancy, childbirth, or related medical conditions, unless the accommodation will cause the employer an
undue hardship.

Employer Take Aways: Failure to comply with the PWFA may result in substantial penalties, including injunctive relief
(e.g., reinstatement), back pay, compensatory damages, punitive damages, front pay, and attorneys’ fees and costs.
Therefore, employers should familiarize themselves with the final rule and ensure they are in compliance with their
obligations under the PWFA.

Make sure your policy addressing the PWFA accurately reflects the regulations. You should also educate your
managers (and anyone else likely to receive a request) on the presumptively reasonable accommodations, the
limitations on asking for supporting documentation, and the importance of prompt accommodation. If you don’t have
high confidence in your managers’ abilities to respond appropriately, you may want to require that anyone who
receives a request immediately communicate it to HR.

e EEOC FAQs - What You Should Know About the Pregnant Workers Fairness Act

e EEOC Overview - Pregnancy Discrimination and Pregnancy-Related Disability Discrimination

e EEOC Summary - Key Provisions of the EEOC'’s Final Rule to Implement the Pregnant Workers Fairness Act

Learn More:
Below are some key takeaways to be aware of even if you expect to accommodate most requests:

Some Accommodations Are Presumptively Reasonable
The following accommodations for pregnant employees are presumed to be reasonable, meaning an employer will
need an exceptionally good rationale for denying them based on undue hardship:

1. Allowing an employee to carry or keep water near and drink, as needed

2. Allowing an employee to take additional restroom breaks, as needed

3. Allowing an employee whose work requires standing to sit and whose work requires sitting to stand, as

needed

4. Allowing an employee to take breaks to eat and drink, as needed
For instance, if a pregnant employee tells you they need more bathroom breaks or to sit on occasion, you should allow
it. You'll want to document the conversation so you have a record of saying yes, but there shouldn't be a protracted
back and forth with the employee about whether their request can be granted. If you believe any of these
accommodations do create an undue hardship, we recommend speaking with an attorney before denying them.

Requests for Documentation Are Limited
Employers can only ask for documentation to support a request for accommodation when it's reasonable under the
circumstances. Blanket policies that automatically require documentation aren’t permitted.
In the following situations, seeking supporting documentation is considered unreasonable and isn't allowed:

1. When the limitation and accommodation needed are obvious

2. When the employer already has sufficient information to determine that the employee has a limitation and

needs an accommodation because of it

3. When a pregnant employee requests one of the presumptively reasonable accommodations listed in the
section above
When the employee requests an accommodation related to pumping at work (or nursing, if feasible)
When the requested accommodation is available to employees with a non-PWFA limitation without providing
documentation

o s
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https://www.eeoc.gov/wysk/what-you-should-know-about-pregnant-workers-fairness-act
https://www.eeoc.gov/pregnancy-discrimination
https://www.eeoc.gov/summary-key-provisions-eeocs-final-rule-implement-pregnant-workers-fairness-act-pwfa
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When collecting documentation is permitted, employers can only request the minimum amount that confirms the
employee’s condition, verifies that it's related to pregnancy, childbirth, or a related condition, and describes the
adjustment that the employee needs.

The Definitions Are Broad (and Might Surprise You)

Known limitations that must be accommodated can be modest, minor, or episodic and don't need to rise to the level of
a disability—they also include medical care, meaning you need to allow time off for appointments. Pregnancy and
childbirth include (among other things) infertility, fertility treatment, and the use of contraception. And related medical
conditions (among many other things) include termination of pregnancy, including by miscarriage, stillbirth, or
abortion.

Employers Can’t Require “Magic Words"” or Special Forms

An employee’s request for accommodation can be made orally, in writing, or by any other effective means. Employers
can't require that it be in a specific format or use specific language for them to acknowledge the request. Employers
also can't require that supporting documentation be on a specific form.

Accommodations Should Be Provided Without Delay

Once an employee makes a request for accommodation, the employer should do their best to provide it (or an interim
accommodation) as soon as possible, even if supporting documentation will ultimately be required. The EEOC made it
clear that they will frown upon delays, particularly with respect to simple or presumptively reasonable
accommodations.

Webcast: Reasonable Accommodation: A Deeper Dive into the Interactive Process under
the ADA and Title VII

This webcast takes a deeper look at the workings of reasonable accommodation and the interactive process. Many
employers are getting “tripped up” on this process by not vetting additional options leading to adverse verdicts under
the ADA. It will also address the potential unintended consequences of being overly accommodating, as well as the
growth of requests for religious accommodations. Access the March 215t recording, click here

CDC Issues New COVID-Related Guidance

For the first time since 2021, the Center for Disease Control and Prevention (CDC) issued new guidance relaxing
the quarantine requirements for COVID-19. The new guidance is the result of fewer COVID-related deaths and
hospitalizations in the United States. For the first time since 2021, the Center for Disease Control and
Prevention (CDC) issued new guidance relaxing the quarantine requirements for COVID-19. The new guidance
is the result of fewer COVID-related deaths and hospitalizations in the United States.

Employer Takeaway: Employer Handbook with COVID-19 Protocols or Policy should be updated to reflect any
outdated Guidance or requirements still being referenced.

Employers Should Monitor Both Pro & Anti DEI Court Challenges & Legislation
Key Takeaways

e In the wake of the U.S. Supreme Court’s 2023 decision on consideration of race in university admissions,
litigants have begun to challenge some DEI training programs, alleging that they constitute racial
discrimination and compelled speech, and/or cultivate a hostile work environment.

o State legislators on both sides of the aisle have passed bills and introduced others to either pare back or
promote DEl initiatives.

e In light of the state regulations and intense public debates, DEI initiatives will likely continue to face
challenges in court. Companies should look closely at their programming to ensure compliance with
applicable and evolving laws and directives.


https://vimeo.com/927144428
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State Legislation Relating to DEI Initiatives

In addition to private court challenges to DEI trainings, several states have introduced or passed legislation that
prohibits or restricts DEI offices and staff, mandatory DEI training, diversity statements and/or identity-based
preferences for hiring and admissions. As of March 2024, nine of these bills have become law.

Most recently, on March 20, 2024, the governor of Alabama signed Senate Bill (SB) 129 into law, a sweeping measure
that prohibits state agencies and schools from sponsoring DEI programs or requiring their employees or students
to participate in them. Meanwhile, Utah’s governor signed into law House Bill (HB) 261, which prohibits public
institutions from requiring DEI training or asking job applicants questions about initiatives that promote differential
treatment based on personal identity characteristics. It also bans policies or programs with “diversity, equity, and
inclusion” in their names.

Notably — and importantly, for private employers — while HB 261 passed quickly, a bill covering employers in the
private sector, HB 111, did not fare as well. The measure, which would have prohibited such employers from
mandating DEI trainings, passed the Utah House but was voted down in the Utah Senate in February 2024.

Florida, North Carolina, North Dakota, Tennessee and Texas have also enacted anti-DEI bills.
e Texas adopted SB 17, which bans DEI offices and faculty and staff diversity trainings at public institutions.
e Tennessee signed into law HB 158, which prohibits certain public institutions from mandating implicit bias
training.
At the same time, other states have moved to require DEI initiatives.
e Washington SB 5462 would require school districts to adopt curricula that tell the perspectives of LGBTQ+
Washingtonians.
e And in California, SB 54 requires venture capital companies to report the diversity of the founding members
of businesses in which they invest.

Pay Transparency (Ohio, Minnesota & DC Updates)
Employer Takeaway:
Pay transparency laws are in effect in 9 states: California, Colorado, Connecticut, Hawaii, Maryland, Nevada, New York,
Rhode Island, and Washington. The District of Columbia and lllinois pay transparency laws are scheduled to go into
effect on June 30, 2024, and January 1, 2025, respectively. Additionally, at least 7 local jurisdictions have pay
transparency laws in effect, and proposed legislation is pending in many other state and local jurisdictions. As
employers, it is essential to proactively adapt to the upcoming pay transparency legislation to ensure compliance and
foster a fair and inclusive work environment. Start by familiarizing yourself and your team with the specific provisions
of these laws, including any requirements related to salary history inquiries, disclosure of salary ranges in job postings,
and prohibitions on screening applicants based on wage history.
Learn More: In the pursuit of fair and equitable compensation practices, jurisdictions worldwide are implementing new
laws to promote pay transparency and combat wage disparities. These legislative initiatives aim to address historical
inequalities by prohibiting employers from inquiring about an applicant's salary history, disclosing salary ranges in job
postings, and restricting the use of pay history in determining compensation. As we delve into the overview of three
jurisdictions' upcoming pay transparency laws set to take effect in 2024, we'll examine the specifics of these regulations
and their implications for employers and job seekers alike.
Columbus, Ohio: Effective March 1, 2024, Columbus prohibits employers with 15 or more employees from inquiring
about an applicant's salary history. Ordinance 0709-2023 extends to screening applicants based on past compensation
and making hiring decisions solely on salary history. Employers are also prohibited from searching publicly available
records to obtain salary history. It does not apply to internal transfers or promotions or to applicants rehired within three
years of separation.
While employers can discuss salary expectations with applicants, as well as other monetary incentives the applicant
would forfeit by resigning from their current employment, they are not required to share pay scales. Exceptions include
federal, state, or local law mandates, voluntary disclosures by applicants, and internal transfers or promotions. Violating
employers may face civil fines of up to $5,000.
Minnesota: Since January 1, 2024, Minnesota prohibits all employers, regardless of size, from inquiring into an
applicant's pay history unless it is publicly available or voluntarily disclosed by the applicant. Employers may discuss



https://legiscan.com/AL/text/SB129/2024
https://le.utah.gov/~2024/bills/static/HB0261.html
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https://app.leg.wa.gov/billsummary?BillNumber=5462&Year=2023&Initiative=false
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240SB54
https://columbus.legistar.com/LegislationDetail.aspx?ID=6049069&GUID=5751054E-6C9F-4B8C-8CB9-12703D38024F&FullText=1
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salary expectations with applicants but cannot prompt pay history disclosure. Employers must offer salaries based on
the current job market taking into consideration the applicant or employee qualifications, and not their former
salary. The Wage Disclosure Protection law exempts certain federal, state, or local law provisions and voluntary
disclosures by applicants.

Washington, D.C.: Scheduled for enactment on June 30, 2024, Washington, D.C.'s new Pay Scale and Benefits
Disclosure Amendment Act of 2023, also known as the Wage Transparency Omnibus Amendment of 2023, mandates
private employers, regardless of size, to disclose minimum and maximum salary ranges in internal and external job
postings and advertisements. Screening job applicants based on wage history is forbidden. Employers must also
disclose other benefits before the first interview and post notices informing employees of their rights. Violations may
result in civil fines ranging from $1,000 to $20,000 per occurrence, with the attorney general empowered to investigate
and seek remedies.

NLRB Blocked from Implementing Expansive Joint Employer Rule in Advance of the March

11 Effective Date
A federal district court recently vacated the National Labor Relations Board’s 2023 joint employer rule (2023 Rule), which
would have expanded the standard to hold separate companies joint employers based on indirect or reserved control,
even if never actually exercised.
The district court’s ruling preserves the National Labor Relations Board’s (NLRB'’s or Board’s) 2020 joint employer rule
(2020 Rule), which requires “substantial direct and immediate control” to establish joint employer status.
The NLRB has several response options at this stage: (1) appeal the district court’s ruling; (2) rescind the 2020 Rule,
which will reinstate the pre-2020 joint employer standard, and then address future joint employer issues through case-
by-case adjudication; or (3) issue a new and revised joint employer rule.

BACKGROUND

On March 8, 2024, the US District Court for the Eastern District of Texas vacated a 2023 rule issued by the NLRB, which
would have vastly expanded the circumstances under which separate companies can be considered joint
employers.[1] Joint employer status can have significant legal consequences, including obligations to recognize a
union, bargain with that union, and be bound by a collective bargaining agreement; joint liability for unfair labor practices;
and legal vulnerability to union picketing during labor disputes.

The district court’s ruling preserves the NLRB's 2020 Rule on the joint employer standard, which the 2023 Rule sought
to rescind and replace. Under the 2020 Rule, a company is deemed a joint employer of another company’s employees
only if it actually exercises “substantial direct and immediate control” over the employees’ essential terms and
conditions of employment—for example, wages, benefits, hours of work, hiring, discharge, discipline, supervision, and
direction.[2]

The 2023 Rule, which would have gone into effect on March 11, 2024, deems virtually any company that contracts for
third-party labor as a joint employer. The 2023 Rule provided that a company would be a joint employer if it exercised
control over (whether directly, indirectly, or both), or had the right to control (whether directly, indirectly, or both), one or
more of the employees’ essential terms and conditions of employment—even if that control was only reserved and never
actually exercised.[3]

The 2023 Rule also broadens the definition of “essential terms and conditions of employment” to include “work rules
and directions governing the manner, means, and methods of the performance of duties and the grounds for discipline,”
and “working conditions related to the safety and health of employees.”[4]

In its March 8 decision, the district court held the 2023 Rule contrary to the NLRB’s authority because it exceeded the
bounds of the common law definition of an employer.[5] The court also found that the Board failed to provide a sufficient
justification for rescinding the 2020 Rule.

‘Substantial Direct and Immediate Control’ is the Operative Standard — For Now

Given the district court’s ruling, the 2020 Rule’s “substantial direct and immediate control” standard is the operative
NLRB joint employer standard—at least for the time being. The district court’s ruling is the latest development in an area
of law that has been in flux for much of the last decade. The Board is likely to take action in response to the district
court’s decision, which may include one or more of the following:
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https://www.morganlewis.com/pubs/2024/03/nlrb-blocked-from-implementing-expansive-joint-employer-rule#_ftn2
https://www.morganlewis.com/pubs/2024/03/nlrb-blocked-from-implementing-expansive-joint-employer-rule#_ftn3
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e Appeal District Court’s Ruling to the US Court of Appeals for the Fifth Circuit: A successful appeal by the NLRB
could result in reinstatement of the expansive standard set forth in the 2023 Rule. Alternatively, if only the 2023
Rule’s rescission of the 2020 Rule were to be upheld, the joint employer standard would revert to the Board’s
prior precedent in Browning-Ferris, which established an approach similar to—although not quite as expansive
as—the 2023 Rule.[6] The Board may then choose to abandon rulemaking for the joint employer standard and
establish future joint employer policy through case-by-case adjudication (see below).
e Rescind 2020 Rule and Promulgate New Joint Employer Standard Through Adjudication: The Board could

engage in new rulemaking to rescind the 2020 Rule, which would require a lengthy notice and comment process.
As noted above, a rescission of the 2020 Rule would restore the Board’'s prior precedent in Browning-
Ferris,[7] which established an approach similar to the 2023 Rule. The Board could then decide future joint
employer issues through case-by-case adjudication, which is how the Board addressed joint employer issues
prior to the 2020 Rule.[8] The Board could adopt a new standard under this case adjudication approach that is
very similar, if not identical, to the 2023 Rule without engaging in rulemaking.

Whatever approach or combination of approaches the Board ultimately decides to take, employers can expect that the

current Board will continue to pursue an expansion of the joint employer standard because it creates additional leverage

and impact for union organizing, collective bargaining, and labor law litigation. As a result, companies should continue

to consider ways to structure their contractual relationships and draft contractual terms to minimize the risk of a joint

employer finding to address potential application of a “reserved and indirect” control standard in the future. However,

for the time being, the current Board’s effort to adopt that standard is stalled. Original Morgan Lewis Lawflash dated

March 27™. Access it HERE

DOL Issues Independent Contractor Final Rule

On January 9, 2024, the U.S. Department of Labor (DOL) released a final rule, effective March 11, 2024, revising the
agency’s guidance on how to analyze who is an employee or independent contractor under the Fair Labor Standards
Act (FLSA). This final rule rescinds the current independent contractor rule that was published on January 7, 2021, and
mirrors the DOL’s proposed rule.
Employer Takeaways:

e DOL's final rule rescinds the 2021 Independent Contractor Rule.

e It restores the multifactor, totality-of-the-circumstances when determining whether a worker is an employee or

independent contractor under the FLSA.
e It requires entities to analyzes all 6 economic realities test factors without assigning a predetermined weight to a
particular factor.

e It may result in classifying a greater number of workers as employees, not independent contractors.

e The DOL has released guidance to help employers comply with the final rule.
Learn More
Under the FLSA, employees are entitled to minimum wage, overtime pay and other benefits. Independent contractors
are not entitled to these protections and benefits. According to the DOL, this final rule will reduce the risk of employees
being misclassified as independent contractors while providing a consistent approach for businesses that engage with
individuals who are in business for themselves.
The DOL published the 2021 Independent Contractor Rule on January 7, 2021. The 2021 rule reasserted the economic
realities test (ERT) as the DOL'’s preferred method to determine whether a worker should be classified as an employee
or independent contractor under the FLSA. In doing so, the 2021 rule focused on two core factors: the nature and degree
of the worker's control over the work and the worker's opportunity for profit and loss based on initiative and/or
investment. These factors carried more weight in determining the status of independent contractors.
The final rule rescinds the 2021 Independent Contractor Rule and returns to the pre-2021 rule precedent. In doing so,
the final rule restores the multifactor, totality-of-the-circumstances analysis to assess whether a worker is an employee
or an independent contractor under the FLSA. The final rule ensures that all ERT factors are analyzed equally without
assigning a predetermined weight to a particular factor or set of factors. These six factors include the opportunity for
profit or loss depending on managerial skill, investments by the worker and the potential employer, the degree of
permanence of the work relationship, the nature and degree of control, the extent to which the work performed is an
integral part of the potential employer’s business, and the worker’s skill and initiative.


https://www.morganlewis.com/pubs/2024/03/nlrb-blocked-from-implementing-expansive-joint-employer-rule#_ftn6
https://www.morganlewis.com/pubs/2024/03/nlrb-blocked-from-implementing-expansive-joint-employer-rule#_ftn7
https://www.morganlewis.com/pubs/2024/03/nlrb-blocked-from-implementing-expansive-joint-employer-rule#_ftn8
https://www.morganlewis.com/pubs/2024/03/nlrb-blocked-from-implementing-expansive-joint-employer-rule
https://public-inspection.federalregister.gov/2024-00067.pdf
https://www.federalregister.gov/documents/2021/01/07/2020-29274/independent-contractor-status-under-the-fair-labor-standards-act
https://public-inspection.federalregister.gov/2022-21454.pdf
https://www.dol.gov/agencies/whd/flsa/misclassification/rulemaking/faqs

NLRB's General Counsel Says Employers Cannot Bar Outside Employment
Employer Takeaway: If you have a policy strictly prohibiting all outside employment., it may be time to review and update
that policy.

Learn More: The National Labor Relations Board (NLRB) is chipping away at employment agreements and other
restrictive covenants one clause at a time. In a recent memorandum, the General Counsel said she believes
restricting employees from holding outside or secondary employment violates federal labor law, and she intends to
urge the NLRB’s Democratic-appointee-controlled Board to reach the same conclusion.

The General Counsel said she believes any rule or agreement interfering with an employee’s right to moonlight or
access other employment is unlawful. Because this provision prevented employees from being an “employee” of
another entity, it could be read as prohibiting secondary employment and would be unlawful. The company’s rule,
she added, implicitly prohibits “salting” — that is, the tactic of union agents acquiring jobs in particular workplaces
for the sole purpose of unionizing that business — in violation of the National Labor Relations Act.

Out of Work: Union Strike Activity Surged in 2023

Employer Takeaway: Given the rise in strike activity over the last two years, any employers who have expiring labor
agreements coming up would be well-suited to dust off their contingency plans and start getting a game plan in place
to address the numerous issues that may arise.

Learn More: Unions continued to dominate headlines in late 2023, with the Starbucks saga continuing to unfold and the
United Auto Workers (UAW) - for the first time in its history — coordinating a simultaneous strike at the “Big Three”
automakers in Detroit.
The UAW's historic strike against American auto manufacturers was not an outlier. According to a recent article in U.S.
News & World Report, “It was called the ‘summer of strikes’ or ‘hot strike summer’ — only the movement continued into
fall and winter, too. More than half a million workers staged nearly 400 strikes during the first 11 months of 2023,
according to Cornell University's Labor Action Tracker.”
What drove the increased strike activity? The article notes that many labor agreements were up for renewal in 2023,
which is part of the equation. It further, explains, however, “Workers felt empowered by other highly visible and
successful strikes (or threats to strike) and a tight labor market, emboldening them to ask for higher pay and other
benefits...”
The confluence of more media attention, perceived labor wins after high-profile strikes (such as with the UAW at the Big
Three) and the tight labor market all likely contributed to this uptick. It is also notable that this surge in strike activity
comes on the heels of an increase in 2022 as well.
A myriad labor law and other legal issues come into play for employers when workers decide to go on strike.
For example:
o If workers strike, they generally cannot be disciplined or terminated — but they may be able to be permanently
replaced, depending on the nature of, and circumstances giving rise to, the strike
e In the event union-represented workers sabotage or leave a company's property, equipment, etc., in an unsafe
state that results in damage, employers may be able to initiate litigation to recoup damages based on a recent
change to labor law
e Unions and employees generally have a right to picket peacefully on public property outside and adjacent to an
employer's property. Employers may not engage in surveillance — or even create the impression of surveillance
- of lawful picketing activity. Companies often trip up, for instance, by setting up new video cameras to record
picketing activity before any illegal conduct occurs.
e In some states, employees on strike get unemployment benefits in certain circumstances and in others they do
not
e Most - but not all — benefit plans provide that employees on strike are not eligible for benefits and must elect
COBRA, which typically is very costly, to continue coverage
Countless other legal issues come into play as well.



https://apps.nlrb.gov/link/document.aspx/09031d4583c4ba43
https://www.natlawreview.com/article/strike-baristas-starbucks-stage-one-day-walkout-nationwide
https://www.natlawreview.com/article/uaw-goes-medieval-big-three-what-does-it-mean
https://www.usnews.com/news/national-news/articles/2023-12-28/why-were-there-so-many-strikes-in-2023-and-what-does-it-mean-for-2024)
https://www.natlawreview.com/article/labor-law-recap-2022-was-year-strike
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HR WORK BREAK PODCAST: HR Work Break: Keeping Employees Engaged

Listen HERE

Recent research at Gallup shows that employee engagement continues to decling, in spite of many efforts to
revitalize company culture: only 36% of the workforce was engaged in 2020, and it's dropped to a low 32% in 2022.
Low levels of employee engagement have a negative effect on productivity, retention, wellbeing, and more. So, what
can leaders do to keep their workforce engaged? Shannon Gabriel, Vice President of Leadership Solutions at TBM
Consulting, shares her advice and best practices. HR Work Break Podcast Guest: Shannon Gabriel, Vice President
of Leadership Solutions at TBM Consulting

FCRA Summary & Employer Obligation Changes
Employer Take-away: Employers utilizing credit reports to deny employment MUST ensure the 3™ Party conducting
Background Investigations are adhering to this employer obligation.

On March 20, 2023, the Consumer Financial Protection Bureau (CFPB) issued a final rule which, among other things,
updates their Summary of Your Rights Under the Fair Credit Reporting Act (FCRA) and replaces the 2018 version. The
summary details the major rights guaranteed under the act. Employers that use a credit report to deny employment
must provide the applicant with the name, address, and phone number of the agency that provided the credit report
information. Although the final rule is effective April 19, 2023, but the mandatory compliance date is March 20, 2024.

IRS Limit Updates Annual Benefit Maximums for Health Flexible Spending Accounts & More
Employer Take-away: Ensure limits are updated and reflective in your Payroll System

Each year in the fall, the IRS announces new limits for several types of benefits that have maximums subject to annual
indexing. You can find the full list of the latest released amounts for 2024 in |IRS Revenue Procedure 2023-34, but we've
outlined the most common items employers ask us about.

Health Flexible Spending Account (HFSA): For plan years beginning in 2024, the maximum HFSA contribution limit is
$3,200. For HFSAs that include a carryover feature, the maximum carryover is $640.

The dependent care FSA contribution maximum is not subject to annual indexing and remains $5,000 (or $2,500 each
if the employee and spouse file separate income tax returns) for calendar year 2024.

The limits for health savings accounts (HSAs) and high deductible health plans (HDHPs) limits vary based on whether
an individual has self-only or family coverage under an HDHP; the 2024 limits are as follows:

Self-only: $4,150 Family: $8,300

Catch-up: $1,000 (age 55 or older)

Minimum Annual HDHP Deductible Self-only: $1,600 Family: $3,200

Maximum HDHP Out of Pocket Self-only: $8,050 Family: $16,100

Annual HSA Contribution Limit

DOL Proposed Rule - Raising Salary Threshold for Exempt Employees
The United States Department of Labor (DOL) announced recently that it is proposing a rule to raise the salary
threshold required for an employee to be exempt from the Fair Labor Standards Act’s overtime requirements. An
overview of the key provisions of the proposed rule, together with some suggestions for how best to prepare for this
rule, are set forth below.

e The proposed rule would raise the threshold to $1,059 per week or about $55,000 per year, from its current
rate of $684 per week or about $35,568 per year, with automatic updates to this earning threshold every three
years.

e The proposed rule would also increase the highly compensated employee total annual compensation
requirement to $143,988 per year from its current rate of $107,432 per year, with automatic updates to this
earning threshold every three years.


https://hrdailyadvisor.blr.com/podcast/hr-work-break-keeping-employees-engaged/?source=HAC&effort=44&utm_source=BLR&utm_medium=Email&utm_campaign=HRDAEmail
https://www.gallup.com/workplace/391922/employee-engagement-slump-continues.aspx
https://www.federalregister.gov/documents/2023/03/20/2023-05216/agency-contact-information
https://www.consumerfinance.gov/compliance/compliance-resources/other-applicable-requirements/fair-credit-reporting-act/model-forms-and-disclosures/
https://www.irs.gov/pub/irs-drop/rp-23-34.pdf

e The proposed rule does not change the duties tests required for an employee to be exempt; employers will
still bear the burden of establishing that an employee is exempt by proving that the employee meets both the
salary basis test and the duties test.

Once the proposed rule is officially published in the Federal Register, there will be a time for input and comments

concerning the proposed changes before the DOL issues a final rule.

Proposed changes in the law often provide a special opportunity for revisiting a host of wage and hour

considerations within the context of an employer’s business model. ETC HR will continue to monitor and provide

updates regarding the proposed changes become effective

IRS Announces 2024 Standard Mileage Rates Effective Jan 1, 2024
On Dec. 14, 2023, the IRS announced the 2024 optional standard mileage rates, which are used to calculate the
deductible costs of operating an automobile for business, charitable, medical or moving purposes.
The 2024 standard mileage rates for the use of a car (also vans, pickups or panel trucks) will be:
e 67 cents per mile driven for business use, up 1 % cents from the rate for 2023;
e 21 cents per mile driven for medical purposes or for moving purposes for qualified active duty members of the
Armed Forces, down one cent from the rate for 2023; and
e 14 cents per mile driven in service of charitable organizations. The rate is set by statute and remains unchanged
from 2023.

Under the Tax Cuts and Jobs Act, taxpayers cannot claim a miscellaneous itemized deduction for unreimbursed
employee travel expenses. Taxpayers also cannot claim a deduction for moving expenses, unless they are members of
the Armed Forces on active duty moving under orders to a permanent change of station.

Taxpayers always have the option of calculating the actual costs of using their vehicle rather than using the standard
mileage rates.

Taxpayers can use the standard mileage rate, but they must opt to use it in the first year the car is available for business
use. Then, in later years, they can choose either the standard mileage rate or actual expenses. Leased vehicles must
use the standard mileage rate method for the entire lease period (including renewals) if the standard mileage rate is
chosen.

DOL Exchange Notice Updated

The Affordable Care Act (ACA) requires employers to notify all workers, regardless of their benefits eligibility status,
about the availability of the Health Insurance Marketplaces. All employers, with limited exceptions, are required to
distribute the notice to new employees within 14 days of hire. The Department of Labor (DOL) provides customizable
model notices to inform workers of their health insurance coverage options. Updated model notices for employers that
offer a health plan and that do not offer a health plan are available on the DOL website in English and Spanish. The
model notices have an expiration date of December 31, 2026. The previous versions expired on July 31, 2023, August
31,2023, September 30, 2023, October 31, 2023, and November 30, 2023.



https://www.irs.gov/newsroom/irs-issues-standard-mileage-rates-for-2024-mileage-rate-increases-to-67-cents-a-mile-up-1-point-5-cents-from-2023
https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/affordable-care-act/for-employers-and-advisers/coverage-options-notice

‘Alabama

Minimum Wage Increases — July 1
Effective June 1, 2024, Alabama will no longer require minors to provide an Eligibility to Work Form for employment.
The amended law can be found here: AL S 53 .

AL Employer Reporting Obligations Coming in January 2024
The new state tax law places mandatory reporting requirements on Alabama employers. Employers are required to
report for the tax year beginning January 1, 2023, the total amount received by full-time hourly wage-paid employees
as compensation for work performed in excess of 40 hours in a week and the total number of employees for which
it was paid. Employers are required to report this information to the Alabama Department of Revenue by January
31, 2024. Second, starting with the tax year beginning on January 1, 2024, Alabama employers must supplement
their initial report on either a monthly or quarterly basis.

Alaska

New Paid Sick Leave Regulations - July 1, 2025
Alaska has approved a ballot measure requiring employers to provide paid sick leave to their workers starting July 1,
2025. The new law allows for 40-56 hours of paid sick time per year, depending on the employer’s size.
July 1, 2025 - Employers must begin providing eligible employees with 40-56 hours of paid sick leave per year. The
maximum requirement depends on employer size.
July 31, 2025 - Employers must provide employees with notice of their rights under the law.
Details included in the attached resource and will also be communicated in advance of the effective date.

State Votes in Favor of Captive Audience Ban - July 1, 2025

On Nov. 5, 2024, Alaska voters passed Measure No. 1, which includes a captive audience ban that prohibits employers
from requiring participation in religious or political meetings or communications. The new law takes effect July 1,
2025.

California
Reminder: San Diego County Fair Chance Ordinance - Oct 10, 2024

San Diego County enacted the Fair Chance Ordinance for the unincorporated areas of San Diego County, aimed at
increasing employment opportunities for individuals with criminal histories.

This ordinance, which took effect October 10, largely mirrors the existing California Fair Chance Act, while introducing
some new requirements.

The San Diego County Fair Chance Ordinance enhances the California Fair Chance Act in several key ways. The
following is not an exhaustive list, but employers who are located or do business in unincorporated areas of San Diego
County should be aware of these obligations:

e The ordinance applies to any employer with five or more employees located in the unincorporated areas of San
Diego County or doing business there, regardless of the employer’s location.

e The ordinance protects employees and applicants whose primary job location averages two or more hours of
work each week within an unincorporated area of the County, including remote work performed from an
unincorporated area.

o Employers are prohibited from using language in a job advertisement or posting indicating that a person with a
conviction or arrest will not be considered for employment.

e The required individualized assessment of the applicant’s or employee’s criminal history must be in writing, but
the employer does not have to provide a copy of the written assessment.

e There are new notice requirements, and the preliminary and final determination notices must advise applicants
and employees of their right to file a complaint with the California Civil Rights Department and the County of
San Diego Office of Labor Standards and Enforcement.



https://www.elections.alaska.gov/doc/oep/2024/Ballot%20Measure%201_Eng.pdf
https://www.elections.alaska.gov/doc/oep/2024/Ballot%20Measure%201_Eng.pdf#page=10
https://www.sandiegocounty.gov/content/dam/sdc/pds/bldg/adu_info/UnincorporatedMap.pdf
https://calcivilrights.ca.gov/fair-chance-act/
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e If ajob offer is revoked, the applicant has a review and response period. During this period, the employer may
not fill the position absent exigent circumstances.

e Starting on July 1, 2025, employers can face administrative penalties for non-compliance ranging from $5,000
to $20,000.

Employers should:

o Review and update documents. Ensure that job postings and application forms comply by removing any
questions about conviction history, and review documents related to criminal background checks, including
pre-adverse action letters and adverse action letters.

o Train hiring managers. Educate those involved in the hiring process about the ordinance’s requirements and
the importance of conducting individualized assessments.

o Assess recordkeeping procedures. Review recordkeeping procedures to ensure compliance, and maintain
required records of all assessments and decisions.

The County has published the ordinance and provided additional guidance on its webpages

San Diego County Passes new Criminal Record Screening Regulations — Oct 10, 2024

Effective October 10, 2024, the latest local ordinance will take effect in the unincorporated areas of San Diego County.
Employers that comply with California state law will mostly satisfy their obligations under the San Diego County
ordinance. See attached resource for additional details.

State Healthcare Minimum Wage Increase - Oct 16, 2024
California’s new statewide minimum wage and salary threshold for healthcare workers will take effect on October 16,
2024. Covering 20 different facility types, the health care worker minimum wage law implements different rates and
scheduled rate increases depending on the facility type. Plus, covered health care employers must post
a supplemental minimum wage notice in the workplace alongside the regular statewide minimum wage notice.
Employers who are unsure whether their facilities are covered should consult with legal counsel.
The supplemental minimum wage order can be found here.
More information, including which healthcare facilities are covered and the minimum wage schedule by type of
facility, can be found in the state’s FAQs.
The Notification Pertaining To Health Care Minimum Wage Increases was released October 1, 2024.

Upcoming Local Minimum Wage Ordinance Increases — Jan1, 2024
On January 1, the following jurisdictions are expected to increase their local minimum wage:
Belmont, Burlingame, Cupertino, Daly City, East Palo Alto, El Cerrito, Foster City, Half Moon Bay, Hayward, Los Altos,
Menlo Park, Mountain View, Novato, Oakland, Palo Alto, Petaluma, Redwood City, Richmond, San Carlos, San Diego,
San Jose, San Mateo, Santa Clara, Santa Rosa, Sonoma, South San Francisco, Sunnyvale and West Hollywood. Some
localities have already announced their new 2025 local minimum wage; for instance, Mountain View's will increase to
$19.20/hour (up from $18.75/hour), Santa Clara’s will increase to $18.20/hour (up from $17.75/hour) and West
Hollywood’s will increase to $19.65/hour (up from $19.08/hour).

State Expands Discrimination Protections — Jan 1, 2025
FEHA prohibits employers with 5 or more employees from discriminating against employees based on their protected
characteristics (e.g., race, sex, disability, religion and age).

California amended the FEHA (CA S 1137) to:
e Broaden the definition of “race” to include traits associated with race, including hair texture and protective
hairstyles, including braids, locs and twists
e Protect employees from discrimination on the basis of their actual or perceived combination of protected traits
(i.e., intersectionality).


https://bosagenda.sandiegocounty.gov/cobservice/cosd/cob/content?id=0901127e8110d91d
https://bosagenda.sandiegocounty.gov/cobservice/cosd/cob/content?id=0901127e8110d91d
https://www.dir.ca.gov/iwc/MW-2024-HC-SUPPLEMENT.pdf
https://www.dir.ca.gov/iwc/MW-2024-HC-SUPPLEMENT.pdf
https://www.dir.ca.gov/dlse/Health-Care-Worker-Minimum-Wage-FAQ.htm
https://www.dhcs.ca.gov/Budget/Documents/Letter-JLBC-Health-Care-Minimum-Wage-Increases-10012024.pdf
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240SB1137&showamends=false
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240AB1815&showamends=false
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240SB1137
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AB 1815 — This revision to Crown Act amends the definition of “race” in the anti-discrimination provisions of the
California Government Code as well as the definition of “protective hairstyles.”

Under the amendment, race is defined as “inclusive of traits associated with race, including but not limited to hair texture
and protective hairstyles.” “Protective hairstyles” is revised to “include but are not limited to such hairstyles as braids,
locs, and twists.”

Employer Takeaway: The word “historically” was removed from the definition of protective hairstyles because it was
found to be vague and confusing. Employer utilizing this term in their Handbook should remove the term.

Driver’s License Requirements (CA S 1100)
California further amended the FEHA to prohibit employers with 5 or more employees from requiring job candidates to
have a driver’s license in a job advertisement, posting, application or other materials unless it is reasonably believed:

¢ Driving will be a job function for the position; and

e Satisfying this function using an alternative form of transportation (e.g., rideshare, taxi, carpooling, bicycling,

carpooling or walking) would not be comparably efficient or cost-effective for the employer.

Employers should remove any driver’s license requirement from your job ads or applications, unless the exception
applies.

Enforcement of Local Laws

Under an amendment to the FEHA, the act will not prohibit any city, county or other political subdivision of California
from enforcing local laws prohibiting employment discrimination if local enforcement:

Concerns an employment complaint filed with the California Civil Rights Department (CCRD);

Takes place after the CCRD issued a right-to-sue notice;

Begins before the expiration of the time to file a civil action; and

Is pursuant to a local law that is at least as protective as the FEHA.

State Passes Freelance Worker Protections Act — Jan 1, 2025
California passed the Freelance Worker Protection Act, SB 988, which imposes minimum requirements for freelance
contracts. The law applies to any person or organization in California (other than the state, federal or foreign
governments or individuals hiring services for themselves, their family or their homestead) that retains a freelance
worker.

“Freelance workers” are defined as individuals who are hired or retained as individual contractors to provide
professional services in exchange for $250 or more, by itself or in the aggregate, over the immediately preceding 120
days.

Compensation and Contract Requirements
Under the act, the hiring party:
e Must pay freelance workers on or before the date compensation is due under their contract or, if not specified, no
later than 30 days after the completion of the worker’s services; and
e May not require as a condition of timely payment that the freelance worker accept less compensation than agreed
upon in the contract or that the freelance worker provide more goods or services than agreed upon in the contract
once the freelance worker has started work under the contract.

The act also requires that all contracts are in writing, that the hiring party provide a signed physical or electronic copy
of the written contract to the freelance contract, and that the hiring party retain a copy of the contract for at least four
years. Written contracts for freelance services must contain the following:

Name and mailing address of each party;

Itemized list of services to be provided, the value of such services, and the rate and method of compensation;
The date compensation will be paid or the mechanism through which the date will be determined; and

The date by which the freelance worker must provide a list of services rendered to the hiring party to ensure timely
payment of compensation.



https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240SB1100&showamends=false
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240SB1100&showamends=false
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240SB1340&showamends=false
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240SB988&showamends=false
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Other Prohibited Conduct and Enforcement
Hiring parties may not discriminate against or take any adverse action against a freelance worker to penalize or deter
the freelance worker from asserting their rights under the law. An aggrieved freelance worker or public prosecutor may
bring a civil action seeking attorney fees and costs, injunctive relief and other damages deemed appropriate.

Paid Sick Leave Expansion — Jan 1, 2025
SB 1105, revises California's paid sick leave, expressly allowing agricultural employees to use accrued paid sick leave
to avoid smoke, heat or flooding conditions created by a local or state emergency. The bill states that the revision
doesn't constitute a change in the law; rather, it's a clarification of, or "declaratory of," existing law to the extent that the
sick days are necessary for an employee's preventive care.

State Amends Victim Leave for Employees — Jan 1, 2025
California has amended its Healthy Workplaces, Healthy Families Act law addressing employee leave for victims of
domestic violence, sexual assault and other specified “qualifying acts of violence.” The amendments list 10 of these
reasons, which include purposes such as seeking restraining orders, counseling, safety planning, relocating, caring for
a family member who is a victim and participating in legal proceedings.

The definition of victim will be broadened to include victims of any qualifying act of violence (QAQOV). A QAOV means
domestic violence, sexual assault, stalking and any act or pattern of conduct that:

e Causes bodily injury or death

e Involves a firearm or other dangerous weapon

e Involves force, or the threat of force, to cause injury or death
Additionally, employees will be protected from discrimination or retaliation based on a family member’s status as a
victim, and reasonable accommodations must be provided to an employee whose family member is a victim.

Unlike the existing law, the amendments also require that employers with 25 or more employees allow leave when
employees’ family members are victims. Employers with 25 or more employees will be able to limit the leave an
employee may take as follows:
e Twelve weeks for leave for victims of a qualifying act of violence;
¢ Five days for relocation or enrolling a child in a new school or child care facility when the family member was the
victim of a nonfatal crime; and
e Ten days for leave when an employee’s family member was the victim of a nonfatal crime.

Moreover, in addition to the existing circumstances in which employees may take paid safe time leave, employees
may take safe time leave to do any of the following in relation to a qualifying act of violence:

e Enroll children in a new school or child care;

e Seek, obtain or assist a family member in seeking or obtaining legal services;

e Prepare for, participate in or attend any civil, administrative or criminal legal proceeding; and

e Seek, obtain or provide child care or care to a care-dependent adult if such care is necessary to ensure their safety.

Leave of Absence

AB 2499 (CA A 2499) permits employees who are victims of qualifying acts of violence to take paid sick leave under
the state’s Healthy Workplaces, Healthy Families Act for any of the expanded reasons for victim leave, including when
an employee’s family member is a victim. This applies to leave required of all employers and the additional leave
requirements that apply only to employers with 25 or more employees, and the California Civil Rights Department
(CRD) will have enforcement authority.

The changes take effect Jan. 1, 2025, and include, among other things, revised definitions, expanded reasons for
leave, permitted limits on leave and enforcement by the state’s Civil Rights Department.

The amendments were contained in Assembly Bill (AB) 2499, enacted Sept. 29, 2024.



https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240SB1105
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240AB2499&showamends=false
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240AB2499
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Lastly, employers also must provide employees with written notice of their rights to victim leave upon hire, annuay,
and any time an employee informs an employer that they or their family member is a victim. The Civil Rights
Department is required to develop a notice for employer use by July 1, 2025. The notice requirement does not take

effect until the department posts the model notice on its website.

ETC will be revising State Handbook Addendums and publishing updates early 2025 reflective of this change.

Jury & Witness Duty Leave Oversight & Enforcement Change— Jan 1, 2025
AB 2499 also moves jury and witness duty leave from the Labor Code to the Fair Employment and Housing Act (FEHA)
meaning the California Civil Rights Department (CRD) will also have enforcement authority over this leave entitlement.

State Passes Captive Audience Ban — Jan 1, 2025
California passed the California Worker Freedom from Employer Intimidation Act, CA S 399, which prohibits all
employers from discriminating against individuals who refuse to attend an employer-sponsored meeting or decline to
participate in, receive or listen to employer communications, in each case the purpose of which is to communicate the
employer’s views on religious or political matters (including labor organization efforts).
However, under the law:

e Employers may communicate information that they are legally required to communicate (including requiring
employee trainings to comply with the employer’s legal obligations) or that is necessary for employees to perform
their job;

e Higher education institutions may communicate information on coursework, symposia or academic programs;

¢ Public entities may communicate information related to one of its policies or any law or regulation such entity is
responsible for administering;

¢ Religious entities may communicate information regarding relevant religious matters;

¢ Political organizations may communicate information regarding relevant political matters; and

¢ Nonprofit, tax-exempt training programs may require a student or instructor to attend classes, complete fieldwork
or perform community service hours on relevant political or religious matters.

Employers who violate the law may be subject to civil penalties of $500 per employee for each violation, as well as
injunctive relief and damages.

Expanded Use of CA Paid Sick Leave — Jan 1, 2025
Under CA A 2499, employees will be able to use paid sick leave for the following:
e Jury duty
e To appear in court under a court order as a witness in a judicial proceeding
e For any reason covered under the victim leave law when they or their family member is a victim of a QAOV

ETC’s Updated State Handbook Addendums forthcoming.

Reminder: CA Employers Lose Option to Require Vacation Leave Before PFL — Jan 1, 2025
Effective Jan. 1, 2025, California employers will no longer be allowed to require their employees to take two weeks of
accrued vacation leave before taking paid family leave under the state’s family temporary disability insurance program.
The change was brought about by Assembly Bill (AB) 2123, enacted Sept. 29, 2024.

Employer Takeaway: The above change allows the possibility of longer employee absences overall, as employees will
be able to take their full amount of paid family leave without first using any accrued vacation time.

Workplace Safety Enacted Provisions Effective Jan 1, 2025
On January 1, 2025, certain provisions from last year's SB 428 take effect; it expands the scope of the state's workplace
violence temporary restraining order (TRO) laws. Currently, an employer can seek a TRO on behalf of an employee who
has suffered unlawful violence or a credible threat of violence that was or could be carried out at the workplace.


https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240AB2499
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240SB399&showamends=false
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240SB399&showamends=false
https://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_id=202320240AB2499&showamends=false
https://edd.ca.gov/disability/
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240AB2123
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB428
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Beginning January 1, 2025, the employee's collective bargaining representative can also seek a TRO, not just the
employer.

Also in January, workplace TROs may be sought when an employee suffers "harassment,” which in this case means a
"knowing and willful course of conduct directed at a specific person that seriously alarms, annoys, or harasses the
person, and that serves no legitimate purpose.”" The conduct must be something that causes a "reasonable person to
suffer substantial emotional distress and must actually cause substantial emotional distress."

CA Disability Insurance Updates — Jan 1, 2025
Effective January 1, 2025, the California State Disability Insurance (SDI) and Paid Family Leave (PFL) programs will
undergo significant changes outlined in CA S 1090.
Key highlights include:
e Advanced claims filing: Employees can initiate their claims process up to 30 days in advance of their anticipated
first compensable day.
o Updated weekly benefit amounts: The weekly benefit amount for eligible claims will increase to approximately
70% to 90% of the employee’s wages, up to the maximum amount.

Small Employer Mediation Program — Permanent — Jan 1, 2025
AB 2011 passing now makes the CRD's Small Employer (5-19 Employees) Mediation Program permanent as it was
scheduled to end this year. The program is expanded to cover reproductive loss leave disputes in addition to California
Family Rights Act (CFRA) and bereavement leave disputes. Access the CA Civil Rights Department’'s webpage to learn
more.

CA PAGA FAQ Published

The California Labor & Workforce Development Agency (LWDA) recently published answers to frequently asked
questions (FAQs) on the state’s Private Attorneys General Act (PAGA). In general, PAGA authorizes aggrieved
employees to file lawsuits to recover civil penalties on behalf of themselves, other aggrieved employees and the state
of California for Labor Code violations. The FAQs provide an overview of the law and guidance for employers on the
new procedures introduced by recent amendments, which took effect on July 1, 2024, and significantly reformed the
law.

What is PAGA?

PAGA allows employees to assist the state in enforcing labor laws by suing their employers on behalf of the state for
violations of the Labor Code to recover civil penalties. Civil penalties assessed and collected under PAGA help deter
unlawful conduct and encourage compliance with labor protections. These civil penalties are separate from and
additional to other remedies, including damages, available for labor law violations through a separate non-PAGA lawsuit.
Employees may bring other types of claims instead of, or in addition to, a PAGA claim, such as filing a lawsuit in court
to recover unpaid wages, statutory damages and statutory penalties for certain Labor Code violations.

Additional information can be found at:
Cal/OSHA for health and safety violations
Labor Commissioner’s Office (LCO) for wage theft and retaliation claims

AB 1034 (Extension of PAGA Exemption for Certain Collective Bargaining Agreements): AB 1034 extends an existing
exemption from the Private Attorneys General Act (“PAGA”) available to contractors that are signed to a Collective
Bargaining Agreement (“CBA”) until January 1, 2038. AB 1034 specifically provides an exemption from PAGA for
unionized employees in the construction industry.

In order to qualify for the exemption, the CBA must:
1. Explicitly cover wages, hours of work, and working conditions.
2. Provide premium wage rates for all overtime hours worked.
3. Ensure employees receive a regular hourly pay rate of at least 30% more than the state minimum wage.
4. Contain a grievance and binding arbitration procedure to address labor code violations.


https://legiscan.com/CA/text/SB1090/2023
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240AB2011
https://calcivilrights.ca.gov/disputeresolution/small-employer-family-leave-mediation-program/
https://www.labor.ca.gov/resources/paga/paga-faqs/
https://www.labor.ca.gov/resources/paga/paga-faqs/
https://www.dir.ca.gov/dosh/
https://www.dir.ca.gov/dlse/
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The law defines an employee in the construction industry as an “employee performing work associated with
construction, including work involving alteration, demolition, building, excavation, renovation, remodeling,
maintenance, improvement, repair work, and other work.”

State Transparency Requirements-Child Labor Practices—Jan 1, 2025
On September 22, 2024, California Gov. Gavin Newsom signed Assembly Bill (AB) 3234 into law, which imposes
transparency requirements for employers who audit their child labor practices. The bill will take effect on January 1,
2025. To learn more, access the September HR WIRE

State Law Imposes Transparency Requirements - Child Labor Practices — Jan 1 2025
On September 22, 2024, California Gov. Gavin Newsom signed Assembly Bill (AB) 3234 into law, which imposes

transparency requirements for employers who audit their child labor practices. The bill will take effect on January 1,
2025.

Under AB 3234, any employer who has voluntarily subjected itself to a “social compliance audit,” in whole or in part, to
determine if child labor is involved in the employer’s operations or practices, must post a clear and conspicuous link
on its website to a report detailing the findings of its audit. “Child labor” means any work performed by a person under
18 years old in violation of state of federal law. AB 3234 defines “social compliance audit” as a voluntary,
nongovernmental inspection or assessment of an employer’s operations or practices to evaluate whether the
operations or practices are in compliance with state or federal labor laws, including wage-and-hour and health and
safety regulations, including those regarding child labor.

Employer Takeaways

1. AB 3234 does not impose a substantive requirement to conduct social compliance audits relating to child
labor or otherwise. However, if an employer voluntarily subjects itself to a partial or complete audit of child
labor compliance, the law will require specific disclosures about the audit.

2. The public disclosure of the social compliance audit report may deter employers from voluntarily engaging in
these audits. The U.S. Department of Labor’'s Wage and Hour Division (the Department) has enhanced its
response to child labor violations following a 69% increase in findings of child labor violations between 2018
and 2022. As previously reported, the Department has strengthened federal efforts to protect minors from
illegal employment situations, changing the penalty structure for violations, and enforcing the “hot goods”
provision that would prohibit the shipping of goods that were produced in an establishment where oppressive
child labor occurred. State agencies have also enhanced their response and increased enforcement activities
to address potential child labor violations.

3. There are open questions about AB 3234 that will be crucial for compliance. AB 3234 does not specify a
deadline for posting findings following a social compliance audit, how long the report must be posted, and
penalties for noncompliance. Further guidance will be required from the Division of Labor Standards
Enforcement (DLSE) before enforcement activities ensue.

4. California employers will need to determine whether AB 3234 will apply to their operations or practices, which
in many cases will involve a fact-intensive analysis. Employers will need to put a process in place to meet the
compliance requirements of AB 3234. Companies also should consider how AB 3234 will impact their
corporate social responsibility reporting and compliance with global forced labor laws. Multiple countries have
recently implemented laws to combat forced labor in supply chains and require disclosure of potential
exposure and measures taken to remediate forced labor or child labor. California employers should promptly
work with legal counsel to assess whether their companies are subject to the AB 3234 disclosure
requirements.

LA County - Fair Chance Ordinance - Eff Sept 3, 2024

As previously reported in the HR WIRE, employers in the unincorporated areas of Los Angeles County must comply
with the Los Angeles County Fair Chance Ordinance (FCO), which places restrictions on criminal background
screening beyond those required by California’s Fair Chance Act (Fair Chance Act) as of September 3, 2024


https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240AB3234
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240AB3234

The FCO covers employers with five or more employees in any location, and which “is located or doing business in the
unincorporated areas of Los Angeles County.” Covered employers and those covered employers with even one
employee who works in the unincorporated areas of Los Angeles County should take heed of the FCO.

Additional information published by the California Civil Rights Department regarding the Fair Chance Act can be found
online and Los Angeles County has published some useful FAQs online.

San Francisco-Based Employees & Health Care Expenditures May Be Required

The San Francisco Health Care Security Ordinance (HCSO) requires employers to make certain health care expenditures
on behalf of their San Francisco-based employees, even if the employer is not located in the City.

Employer Take-aways:
o Determine if organization is a Covered Employer
Determine Employer Spending Requirements
Maintain Records
Post the 2024 HCSO Poster (effective January 1, 2024) in all workplaces with covered employees.
Submit an HCSO Annual Reporting Form to the OLSE by April 30th of each year.

Access the San Franscico. Gov Health care Security Ordinance website to learn more, access training, administrative
Code & FAQs

Minimum Wage Increases — July 1
MINIMUM WAGE FOR HEALTHCARE WORKERS DELAYED - The new minimum wage rates and salary threshold will
now take effect July 1, 2024 (instead of June 1)

LOCAL MINIMUM WAGE INCREASES

On July 1, 2024, numerous cities and counties across California will increase their hourly minimum wage. The new
rates are as follows:

Alameda: $17

Berkeley: $18.67

Emeryville: $19.36

Fremont: $17.30

Long Beach hotels with 100+ guest rooms: $18.16
Los Angeles City: $17.28

Los Angeles City hotels with 60+ guest rooms: $20.32
Unincorporated Los Angeles County: $17.27

Malibu: $17.27

Milpitas: $17.70

Pasadena: $17.50

San Francisco: $18.67

Santa Monica: $17.27

Santa Monica hotels: $20.32

West Hollywood hotels: $19.61

Cal/OSHA Passes Indoor Heat Regulation
On June 20, 2024, the California Occupational Safety and Health Standards Board (Cal/OSHA) unanimously adopted a
new standard for Heat lliness Prevention in Indoor Places of Employment.
Employer Obligations
For workplaces subject to the regulations employers will be required to do some or all of the following depending on
the heat index at the workplace:



https://calcivilrights.ca.gov/fair-chance-act/
https://calcivilrights.ca.gov/fair-chance-act/
https://opportunity.lacounty.gov/wp-content/uploads/2024/03/FCO-FAQ-Final-Updated-with-Recommendations.pdf
https://www.sf.gov/sites/default/files/2024-04/2024%20HCSO%20poster%20updated%208.5x14_April2024.pdf
https://www.sf.gov/information/health-care-security-ordinance
https://www.dir.ca.gov/oshsb/documents/Indoor-Heat-updated-txtbrdconsider.pdf
https://www.dir.ca.gov/oshsb/documents/Indoor-Heat-updated-txtbrdconsider.pdf

e Provide drinking water. Where drinking water is not plumbed or otherwise continuously supplied, employers shall
provide sufficient quantities at the start of the shift to provide one quart per employee per hour of drinking for
the entire shift.

e Provide access to cool-down areas which are defined as an indoor or outdoor area that are blocked from direct
sunlight and shielded from other high radiant heat sources.

e Assess temperature and heat index and evaluate risk factors of heat iliness.

o Establish and maintain accurate records of either the temperature or heat index measurements.

e Use control measures to minimize the risk of heat illness including engineering controls, and administrative
controls.

o Develop emergency response procedures and conduct employee training.

The Cal/OSHA Board has requested that the Office of Administrative Law (OAL) expedite its effective date. If this

happens the standard will take effect in early August 2024. If the rule is not expedited, then it will take effect on October

1,2024.

Cal/OSHA Issues Guidance & Model Workplace Violence Prevention Plan-July 1
As previously communicated, starting July 1, 2024, California employers across all industries must have a written
Workplace Violence Prevention Plan (“WVPP”) in place.

On March 18, 2024, California’s Division of Occupational Safety and Health (“Cal/OSHA”), the agency responsible for
enforcing the new law’s requirements, announced the creation of its Cal/OSHA Workplace Violence Prevention
Guidance and Resources webpage. The webpage contains guidance and educational materials on the new law and
workplace violence prevention, a model WVPP, fact sheets, and other resources for employers and employees.

Employers are required to provide employees with training on the workplace violence plan when it's first established
and annually thereafter. Additional training has to be provided when a new workplace violence hazard is identified or
when changes are made to the plan, but this training can be limited to covering those specific topics.

Employer Takeaway: Although the provided model WVPP reflects the procedures required by section 6401.9, employer
likely need to customize to their industry and worksite-specifics to ensure compliance.

CA Pay Data Reporting filing Deadline May 2024

California law requires private employers of 100 or more employees and/or 100 or more workers hired through labor
contractors to annually report pay, demographic, and other workforce data to the Civil Rights Department (CRD).

Portal Opens: 2/2024
Filing Deadline: 5/8/24

The CRD has published “important announcements” regarding changes to this year’s reporting requirements, including
the following (March 2024):

o New data fields for remote workers: Employers must now report information regarding the extent to which its
workforce is remote during the “Snapshot Period” (i.e., a single pay period of the employer’s choice between
October 1 and December 31, 2023). Specifically, the CRD added three new reporting fields: (1) the number of
remote employees located within California; (2) the number of remote employees located outside of California;
and (3) the number of employees that do not work remotely. For purposes of this reporting, the CRD defines a
“remote worker” as “[a] payroll or labor contractor employee who is entirely remote, teleworking, or home-
based, and has no expectation to regularly report in person to a physical establishment to perform work
duties.” Therefore, hybrid employees are not considered “remote” for these purposes.

e Race, ethnicity, sex for Labor Contractor Employee Reports: Reporting “unknown” race/ethnicity or sex of a
labor contractor employee is no longer permitted. According to the CRD, employee self-identification is the
preferred method of identifying race/ethnicity and sex information; however, if an employee declines to state
their sex or voluntarily provide their race/ethnicity, the employer should report using current employment
records, other reliable records or information, or observer perception. When a reporting entity must rely on


https://www.dir.ca.gov/dosh/Workplace-Violence.html
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-
observer perception, the CRD encourages specifying this through clarifying remarks (e.g., “The race/ethnicity
of [number] individuals in this grouping is being reported based on observer perception.”).

o Filing deadline: Reports are due by May 8, 2024. Unlike last year’s reporting period, it does not appear that the
CRD will be accepting or granting any pay reporting submission deferral requests.

Employers are well-advised to use this year's reporting templates and consult the updated User Guide available_here.

California employers also may wish to consult the CRD’s Updated FAQs

See also ETC HR’s February HR WIRE supplemental publication released Friday, February 9th for additional details and

links to resources.

CA Supreme Court Clarifies Whether Employers Must Pay for Certain Pre-Shift Activities
In Huerta v. CSI Electrical Contractors, No. S275431 (March 25, 2024), the California Supreme Court issued an
important decision relating to whether California employers must pay non-exempt employees for certain pre-shift
activities, including time spent traveling on-premises before they begin productive work.

e First, the Court concluded that time spent by an employee waiting to undergo a vehicular search to enter the
employer's premises is compensable, when that search includes a visual inspection of the employee’s
vehicle.

e Second, the Court held the time an employee spends traveling from an employer’'s security check to the
jobsite is not compensable as “hours worked” (but might be compensable as “employer-mandated travel” for
employers subject to Wage Order No. 16), notwithstanding that the employee may be subject to certain rules
and restrictions while driving.

e Third, the Court held that Labor Code section 512(e)—which exempts employees in certain occupations
(including construction) from state meal period requirements if they work under a labor agreement that
meets specific requirements—does not allow employers to pay less than minimum wage for “on-duty” meal
periods.

Employer Takeaways:

e Employers who have implemented mandatory screening procedures before employees may enter or leave
the premises should read this decision carefully, particularly if the process involves visual scanning or
searches by security personnel as the Court concluded:

o that when an employee is required to spend time on the employer’s premises waiting to undergo an
employer-mandated security procedure, that time is compensable.

o that the time an employer prohibits an employee from leaving the employer’s premises, which
prevents the employee from engaging in otherwise feasible personal activities, is considered
“hours worked” and is therefore compensable.

e Employers should also consider whether the restrictions, if any, they place on employees while on the
premises fall into the category of rules furthering safe, lawful, and orderly conduct, which Huerta said were
insufficient to make on-site travel compensable.

e Last, employers should review their policies and procedures regarding meal periods and ensure they do not
place restrictions on their employees’ ability to perform personal activities during that time.

California Fast Food Minimum Wage Exemptions

The California Department of Industrial Relations initially updated its FAQs to indicate that the April 1T minimum wage
increase for fast food workers will also increase the minimum salary threshold for exempt executive, administrative, and
professional (EAP) employees in fast food restaurants.
The new minimum salary for these employees will be $83,200 per year. This increase is happening because under
California law, EAP employees must earn a monthly salary of at least two times the state minimum wage, and the new
$20 rate will function as the state minimum wage for fast food restaurant employees.
Impacted employers have two options:

1. Ensure that employees in EAP positions are paid $83,200 per year, or

2. Reclassify these employees as nonexempt and provide them with the rights and benefits that nonexempt

employees are entitled to (overtime, breaks, lunches, and reporting time pay, to name a few)
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Required Notice
Employers with covered employees are required to post a supplement to the minimum wage order in a place where

employees will frequently see it.

Future Increases
The newly created Fast Food Council will have the authority to raise this minimum wage annually beginning January 1,
2025
Then with a mere seven days before the new minimum wage for employees of fast food restaurants is set to take
effect in California, the legislature added new exemptions to the law. In addition to
the original exemptions for certain bakeries and restaurants inside grocery stores, the law will not apply to restaurants
that are any of the following:
e Located in an airport
» Connected to or operated in conjunction with a hotel, event center, theme park, museum, or gambling
establishment
e Located in and operated in conjunction with a for-profit corporation’s office building or campus, are primarily
serving the corporation’s employees or its affiliates, and are part of a concession or food service contract
covering the building or campus
e Located on land owned by the government and operated pursuant to a concession or food service contract
Please note that each of these exemptions has a more detailed definition under the law, which you should make sure
applies before considering your establishment exempt.
Due to the most recent change, the state’s FAQs have not been updated yet, but we expect that they will be shortly.

LA County Fair Chance Ordinance Applicable to Unincorporated Areas

At the end of February, the Los Angeles County Board of Supervisors passed an ordinance adding several
compliance requirements to the California Fair Chance Act requirements for employers considering the criminal
history of applicants and employees in making employment decisions.
The Fair Chance Ordinance (FCO) applies to employers with 5 or more employees in unincorporated areas of Los
Angeles County.
The ordinance takes effect March 28, 2024, and is operative September 3, 2024.
The ordinance’s requirements impacts:

e Job Postings

e Background Checks

e Preliminary Notice and Notice of Adverse Action

e Recordkeeping
Impacted employer should access the March 13" Jakson Lewis publication HERE or the LA County government
website HERE to learn more.

Employers Must Notify California Employees of Void Non-Competes
Employer Takeaway: Deadline for employers to give their California employees a notice that any non-compete
agreements are void was February 14, 2024. (Employers who fail to give the notice could face $2,500 per violation
plus sanctions.)

Learn More:

Employee non-compete agreements have long been unlawful in California. Effective this year, California broadened
its already expansive prohibitions on employee non-compete agreements by adding new language to the Business
& Profession Code 16600 via Senate Bill 699 and Assembly Bill 1076. Generally, any agreement which restrains
someone “from engaging in a lawful profession, trade, or business” is against public policy and statutorily void. This

explicitly includes non-competes, but courts have also extended the application to employee non-solicitation
agreements. There are only narrow exceptions to this prohibition, where a noncompete relates to the sale of a
business or dissolution of a partnership.
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The recent California amendments require that employers notify any current employees and former employees
who were employed on or after January 1, 2022, who signed a non-compete agreement, that the non-compete is
void. The required notice must be in an individualized writing to the affected employee and delivered via mail and
email. Importantly, violating the new statute by implementing non-compete agreements or failing to provide the
required notice now supports a civil claim by employees, which could expose employers to liability and attorney
fees.

New Workplace Violence Prevention Mandate
On September 30, 2023, California Governor Gavin Newsom signed SB 553 into law, creating a new layer to California
employers’ existing injury and iliness prevention programs (IIPP). Under SB 553, employers are required to implement a
workplace violence prevention plan (WVPP) no later than July 1, 2024, to provide training to employees regarding the
WVPP and to keep records of workplace violence incidents. As of January 1, 2025, the law also expands employers’ and
employee representatives’ rights to obtain restraining orders on behalf of employees affected by threats of workplace
violence. To learn more, access a recent McDermott, Will & Emery Legal White Paper & Special Report HERE

CA Labor Notice Reminders
Updated § 2810.5 Notice
Effective January 1, 2024, employees must receive information about whether a federal or state emergency or disaster
declaration applies to where they will work, issued within 30 days before their first day of work, that may affect their
health and safety during employment. The notice must be provided upon hire and is part of a notice already required
under California Labor Code § 2810.5. An updated, state-provided template will be available by March 1, 2024. The
current notice is located HERE. (CA AB 636 was signed by the governor on October 8, 2023)

New Notice Requirement for New Hires

All employers need to provide new employees with notice about any federal or state emergency or disaster declaration
that applies to any county where the employee will perform work and that may affect their health and safety on the job,
if the declaration was issued in the 30 days prior to their start date. Employees generally excluded from having to receive
this notice include those employed by the state (or any subdivision such as city or county), those covered by a collective
bargaining agreement, and those exempt from overtime. The Department of Industrial Relations has already updated
its NOTICE TO EMPLOYEE template.

California Updates Criminal History Regulations
California’s Fair Employment and Housing Act (FEHA) regulations were updated as of October 1, 2023. The updated
regulations govern how employers with five or more employees can use criminal history information when making
employment decisions. Here are highlights of the changes:

e The definition of “applicant” will now include existing employees that have applied for or expressed interest in a
different position with the employer or whose criminal histories are reviewed because of a change in ownership,
management, policy, or practice.

o Employers can't say in job postings, on applications, or in other hiring materials that individuals with criminal
histories won't be hired. This includes statements like “no felons” or “must have a clean record.”

e If an applicant voluntarily discloses their criminal history, employers can’t consider that information until after a
conditional job offer is made (assuming the record can be considered at all).

e The fact that a licensing, regulatory, or government agency board has licensed an applicant—despite their
criminal history—should be considered strong evidence that their criminal history is not grounds for
disqualification from that type of job.

e Employers can, but don’t have to, use the sample notices provided by the California Civil Rights Department when
communicating with applicants about employment decisions based on criminal history.

If you are required by law to conduct criminal background checks, or if you regularly use criminal history information in
making employment decisions, we recommend that you review the changes in full on the state’s Civil Rights Department
website, HERE.



https://www.mwe.com/pdf/california-imposes-new-workplace-violence-prevention-mandate/
https://www.dir.ca.gov/dlse/LC_2810.5_Notice.pdf
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240AB636
https://www.dir.ca.gov/dlse/LC_2810.5_Notice.pdf
https://calcivilrights.ca.gov/wp-content/uploads/sites/32/2023/03/Fair-Chance-Act-Sample-Forms-Packet.pdf
https://calcivilrights.ca.gov/wp-content/uploads/sites/32/2023/07/Final-Text-of-Modifications-to-Employment-Regulations-Regarding-Criminal-History.pdf
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Colorado

Holiday Incentive Pay in Regular Rate of Pay Calculation
The Supreme Court of Colorado recently, Hamilton v. Amazon.com Services LLC , ruled that holiday incentive pay (extra
pay for hours worked on a company holiday) is a type of shift differential compensation, and therefore must be
included in the calculation of an employee’s regular rate of pay (RROP) for overtime purposes.

This is different from federal law, which doesn’t require that extra compensation for work on holidays—if paid at a
premium rate of at least 1.5x an employee’s usual rate of pay—be included in the RROP calculation.

Employment Applications, Expanded Protections for Race & Organ Donations — July 1

APPLICANT AGE-RELATED INQUIRIES PROHIBITED
Beginning July 1, 2024, employers will be prohibited from asking for an applicant’s age, birth date, or school
attendance or graduation dates on an initial job application. (These limitations don't apply to applications for jobs that
will be performed entirely outside of Colorado, though inquiring as to any age-related data could potentially run afoul
of Age Discrimination and EEO regulations)
Employers can ask applicants to verify their compliance with certain age requirements imposed by any of the
following:

« A bona fide occupational qualification (BFOQ) related to public or occupational safety

o A federal law or regulation

o A state or local law or regulation based on a BFOQ
This means you can ask for a yes or no answer to a question like, “This job involves serving liquor and requires that
you be at least 21 years old. Do you meet the age requirement?”
Additionally, employers can require that an applicant provide additional application materials (e.g., a resume) with
their initial application, but only if they notify the applicant that they can redact information that identifies their age,
birth date, or dates of schooling.
The Colorado Department of Labor and Employment has provided additional guidance on the law in INFO #9B.
Employer Takeaway:

« Review employment applications and remove any questions prohibited by the law.

e Train those involved in the interview process not to ask questions that are likely to reveal the applicant’s age.

PROTECTIONS FOR RACE EXPANDED

The state has expanded the definition of race in its antidiscrimination statute to include hair length. If you have dress
or grooming policies that regulate hair length, consider whether they’re absolutely necessary for your organization. If
you believe they are, consider consulting with an attorney to ensure they don’t run afoul of this law. This law was
passed on June 3, 2024, and took effect immediately.

Employer Takeaway: If necessary, update Equal Employment Opportunity (EEO) policy, and any other policies that
include protected classes, to include hair length in the definition of race (if you include this level of detail). ETC will be
updating & communicating an updated EEO Policy to include hair length.

ORGAN DONORS PROTECTED

Employers are prohibited from discriminating or taking adverse action against employees who donate an organ. The
new law doesn'’t specifically require that employers provide organ donation leave, but employees who donate an organ
should be allowed to use any leaves that a similarly situated employee would be entitled to, such as a personal leave
of absence. This law was passed on June 3, 2024, and took effect immediately.

Employer Takeaway: Update your Equal Employment Opportunity (EEO) policy, and any other policies that include
protected classes, to include organ donors.

Updates to Pay Transparency Law


https://www.coloradojudicial.gov/sites/default/files/2024-09/24SA12.pdf
https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoAPWzZ7OqUei2qQBqyOVQ6Rf6yUF0pN96-2BBx3m5QGFQ4adbOT6wTAEQ5w-2BcxaJ07oORrU6gkKwYPM1Pof6kt-2BwD59EJ45K-2B6Lrc6yj-2FWpow2LFEzIwYt6cttysmkedgIw4hjOqemlKtr1zkuxxY-2FF4BIKV8N8FsXD8Gi2d3YfzidihU04WjhcLYMT-2BNB6UpfsQ-3D-3D4a88_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmOhx36HRj0ZzrEMmIscaBhPxFrXTeN8hhWCXXBCSYBsJa03HucnjAuYRurRwI9KmOrCZITa5mJaPIGEeIO5BArkkn79e-2BQ6U-2BOS1fGlq8efIFbN7-2BwchFVpQz1Jt-2B9x1hzY2D47q8zVdpBXRGOYYu-2FaMWs-2FcEbeg2MPZ32Cnd57x-2Bhl5B0gAX19rMXs2ENbKOmdhkVC7jQv7DmNsY-2F3d4L0glSJQT7mw5tEnyRuarLaY-3D
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The state now requires employers to notify employees about all job opportunities (not including career development or
progressions) in advance of filling them. Previously, notice was only required for promotional opportunities. The
notification needs to include the rate or range of pay, a general description of other benefits or compensation, and the
date the application window is expected to close.

For employers with no physical location in Colorado and 14 or fewer remote employees in the state, only remote job
opportunities must be shared.

Employers also have new post-selection notice responsibilities.
Within 30 days of the selected candidate starting the job, employers must communicate the following information to
the employees that will regularly work with that individual:

e The name of the person who filled the position

e The person’s title

e The person’s prior title with the employer, if applicable

e How and where employees can express interest in similar job opportunities
Finally, all eligible employees must be notified of a position’s requirements for career progression when it's regular or
automatic and based on time or other objective metrics; for example, when a junior stylist is automatically promoted to
senior stylist after one year in the role. Employees must also be told the pay, benefits, full- or part-time status, duties,
and access to advancement.

State Al Bill - Regulating Employment Decisions
On May 17, 2024, Colorado Governor Jared Poils signed Colorado SB 24-205, making Colorado the first state to enact
broad legislation regulating employers’ use of Al to make “consequential decisions.” The law, effective on February 1,
2026, will require businesses to use reasonable care to avoid discrimination when using Al for consequential decision-
making (such as hiring, termination and other employment decisions). More to come as the effective date approaches.

Key Takeaways: Colorado is now the first state to enact such broad-based Al legislation but not likely the last.
Employers using or considering using Al in their employment processes should evaluate their current Al risk
management practices against the requirements of Colorado SB 205 and consider whether enhancements are
necessary to align their current practices with these emerging expectations. ETC will continue to monitor this along
with other Al-related regulations pertaining to employers and employment activities.

Overview: Colorado SB 24-205 broadly covers a wide range of Al applications, including employment, and incentivizes
Al risk management practices that have long been the subject of discussion by regulators at the federal, state, and
international level. For many applications, the bill requires impact assessments, consumer-facing disclosures, and
notifications regarding Colorado residents’ ability to opt-out. As a result, Colorado SB 205 could potentially chill the
use of Al applications in various employment applications beyond sourcing, selection, and termination. The
disclosure requirements in Colorado SB 205 apply broadly to Colorado consumers affected by Al-driven
consequential decisions, encompassing both Colorado consumers in the traditional sense and Colorado residents
applying for jobs.

Under Colorado SB 205, deployers of high-risk Al systems must provide “consumers,” including job applicants, with
information regarding their right to opt out of the processing of their personal data, consistent with Colorado’s
existing privacy law.

Additionally, the bill requires Al deployers using covered systems to notify Colorado consumers, including job
applicants, that such a system is being used, disclose the purpose and nature of the decision, provide contact
information for the deployer, and offer a plain-language description of the Al system.

Colorado SB 205 also requires Al deployers to conduct impact assessments for high-risk Al systems.
Colorado SB 205 includes additional specific items that an impact assessment must include. Among other things,
it requires the impact assessment to include:

e A description of the categories of data the system processes as inputs and the outputs it produces;

e An overview of the categories of data used to customize the system, if applicable;

e The metrics used to evaluate the system’s performance and known limitations; and



https://leg.colorado.gov/bills/sb24-205
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e A description of transparency measures taken, including measures to disclose the use of the system to
consumers.

Connecticut

State Expands Family Violence Leave — Oct 2024
Beginning October 1, 2024, Connecticut has expanded its family violence leave law to include leave for sexual assault.
The law applies to employers with three or more employees and allows employees who are victims to take up to 12
days of leave per calendar year for specified reasons, such as to seek counseling or to relocate.

Employer Takeaway: Update your domestic violence leave policy to include victims of sexual assault.
NOTE: ETC's CT State Handbook Addendum released 7/2024 included this update reference.

CT Passes Significant Expansion of Paid Sick Leave Benefits
On May 6, 2024, the Connecticut Senate passed legislation that, once signed into law, will significantly expand the
State’s paid sick leave statute, including broadening the statute’s scope to cover almost all employers and workers in
Connecticut. Governor Ned Lamont is expected to sign the bill into law shortly, with an effective date of January 1,
2025.

Currently, employers with 50 or more Connecticut employees are required to provide paid sick leave. The revised
statute will lower this threshold in three phases between January 1, 2025, and January 1, 2027, until virtually all
employers are covered by the law. The schedule is as follows:

e As of January 1, 2025: Employers with 25 or more employees in the State will be covered
e Asof January 1,2026: Employers with 11 or more employees in the State will be covered
e Asof January 1, 2027: Employers with one or more employees in the State will be covered

The new legislation also expands the scope of employees who are entitled to paid sick leave. Starting January 1, 2025,
virtually all employees will be entitled to paid sick leave, with some limited exceptions for seasonal and certain
unionized workers.

Employees start to accrue paid sick leave on their first day of work but cannot use it until after 120 calendar days of
employment. Leave must accrue at a minimum rate of 1 hour of leave for every 30 hours worked, up to a maximum of
40 hours of leave. Moreover, employers must allow employees to carry over up to 40 hours of accrued, unused paid
sick leave. Alternatively, employers may provide employees with a bank of front-loaded sick time in lieu of any
carryover.

Further, the new law expands the reasons for which an employee may take this type of leave.

More to comes as the effective date draws closer including the release of any labor notices as well as changes to the
Oregon State Handbook Addendum.

Delaware
State Adds Housing Status as a Protected Characteristic — Sept 26, 2024

The state’s employment discrimination law, which applies to employers with four or more employees in the state, now
includes housing status as a protected characteristic. Housing status means a person or family’s overnight residence,
regardless of permanence or habitability. DE H 440 was enacted and effective on September 26, 2024.

Employers should add housing status to their Equal Employment Opportunity (EEO) policies at their earliest
convenience and ensure that employment decisions are not being made on this basis.

Upcoming State’s Family and Medical Leave Regulations Amended
On March 11, 2024, the following amendments to the Delaware Family and Medical Leave Act'’s regulations will take
effect:


https://legis.delaware.gov/BillDetail?legislationId=141518

o Employees can't be required to use more than 75% of their earned, unused paid time off (PTO) before
accessing their Paid Family and Medical Leave (PFML) benefits.

o Employees must be provided notice about their employer's PTO/PFML coordination policy.

e Employees may use PTO to supplement their wages (up to 100% of their average weekly wage) in an
agreement with their employer.

o Employers must provide a written PMFL notice, provided by the state, to existing Delaware employees at least
30 days before the start of contributions on January 1, 2025. This notice must also be provided to employees
upon hire, when they submit a leave request, or when the employer "acquires knowledge" that an employee's
leave may qualify for PFML.

e All notices can be delivered by email.

Important dates are approaching for Delaware’s paid family and medical leave program (Paid Leave), which applies
to employers with 10 or more employees in the state.
The key implementation dates are as follows:
o By December 1, 2024: Employers need to set up an account with Delaware LaborFirst.
o By December 2, 2024: Employers must provide employees with a Notice of Employee Rights. After December
2, new employees should receive a notice upon hire. This can be provided electronically.
e January 1, 2025: Employers that are sharing the cost of the program with their employees must begin payroll
deductions.
o April 30, 2025: The first wage and hour report, as well as the first contribution payment, is due to the state.
e January 1, 2026: Paid Leave benefits, which will provide job protection, will become available to employees.
More Information
The state has created a website with the Notice of Employee Rights, FAQs, an overview of the program, and other
resources for employers.
(Delaware 1401 final rule)

District of Columbia

Minimum Wage Increases — July 1
On July 1, 2024, the District of Columbia minimum hourly wage will increase to $17.50. The minimum base wage for
tipped employees will increase to $10 per hour.

New District Voting Leave Regulations
Employer Take-away: Post the voting leave notice (which appears to be updated each year) at least 60 days before
any scheduled election and provide notice to employees who don't have access to a physical poster.

Learn More: On May 10, 2024, D.C. published final regulations affecting the District’s voting leave law that took effect
immediately. The new regulations require employers to post the Time Off to Vote notice in a conspicuous location in
the workplace at least 60 days before all scheduled elections (including special elections). For remote employees and
those who don’t have access to a physical poster, the notice should be provided by any reasonable means (such as
email), and employers need to collect a signed acknowledgment of receipt. The regulations also clarify that employers
can't require employees to provide more than seven days’ notice to take voting leave unless an already existing policy
requires more.

Upcoming DC Enacts New Wage Transparency Requirements Eff June 30, 2024

Employer Take-away:
 Ensure each job posting has a good faith estimate of the position’s pay range
« Remove salary history questions from your job applications (or at least make them clearly optional)
« Train hiring managers on what they can and cannot ask about as well as what they must disclose
e Post the required notice


https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoPPPznqepze2mT3rvG-2BKst7WMLdUcZah71BojXRX1KUoWVWBL99n5hwo3PwWOOc4jA-3D-3DbLaU_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmWbH6qpUyiGD5hBDKK1DkE93zVC7CA21s9BW8kyUbEzr-2BrlZFLztO-2BZso1BGrFyAR7CYtFXDsP-2BnsYpD4f9rhRxvY35Tl41RpvS-2FTfjRaBcbfr5pxS2SavdzTWF6AcVMfqb-2BC7hUzYXyuvSuNI-2F0VpwbND5z-2FAFv-2F6sB-2FPl0KmUbkiQo0T8rn2XccziIhExA15aOWdHeJKgqCh5INm9gdkLF2MnJOp9BgEzyd7OCfsG2kpoIcqGSUpynPnJYAB3J5
https://labor.delaware.gov/delaware-paid-leave-is-coming/
https://regulations.delaware.gov/register/march2024/final/27%20DE%20Reg%20683%2003-01-24.pdf

—

Learn More:
On Jan. 12, 2024, the District of Columbia (the District) enacted the Wage Transparency Omnibus Amendment Act of

2023, amending the Wage Transparency Act of 2014. The amended law requires pay and benefits disclosures, prohibits
wage history inquiries and expands employee protections regarding compensation discussions. The amended law
takes effect on June 30, 2024, and applies to all nongovernmental employers with at least one employee in the District.

Required Pay and Benefits Disclosures
¢ Amended law requires employers to include in all job postings the minimum and maximum salary or hourly pay
that they believe, in good faith, they would pay for the position.
e Pay ranges must be included in both external and internal postings, including those for internal promotions or
transfer opportunities.
e Disclosure of health care benefits disclosed prior to each candidate’s first interview
Prohibition on Wage History Inquiries
e Screening candidates based on their wage history; this includes requiring that their past compensation satisfy
minimum or maximum criteria or requiring candidates to disclose their wage history as a condition of receiving
an interview or offer of employment.
e Seeking a candidate’s wage history from a former employer.
Expanded Protections for Compensation Discussions
The 2014 law prohibits employers from restricting employee discussions regarding monetary compensation or
discharging, disciplining or otherwise retaliating against employees who engage in such discussions. The
amended law expands the prohibition to include protections for discussions and inquiries regarding
nonmonetary compensation (e.g., health care benefits).
Notice Requirements
e Post a notice of employee rights under the amended law in at least one conspicuous location where employees
congregate. ETC will monitor & provide released workplace notices. D.C. has not yet made a template notice
available, but employers that are eager to comply can print and post these in the workplace: pay
disclosure and salary history. Once a workplace Notice is released, ETC will alert employers via the HR WIRE
publication.
(DC B 194 was signed by the mayor on January 1, 2024)

Hawaii
Captive Audience Ban - July 2, 2024

Hawaii enacted a captive audience ban, protecting workers from retaliation for refusing to attend meetings or listen to
their employer’s speech on political matters. The new law, HI S 2715, became effective on July 2, 2024.

The state’s ban, which prohibits employers from taking adverse employment actions against employees who refuse to
attend meetings or listen to communications regarding the employer’s political views, took effect.

The new law prohibits employers from discharging, disciplining, or otherwise penalizing or threatening any adverse
employment action against an employee because they decline to:
e Attend or participate in an employer-sponsored meeting, or any portion of a meeting, that communicates the
employer’s opinions about political matters; or
e Receive or listen to a communication from the employer that communicates the employer’s opinions about
political matters.
Under the new law, “political matters” means anything related to an attempt to influence a future vote made by
individuals in an audience.
The new law does not prohibit an employer from conducting meetings or engaging in communications involving
political matters as long as attendance by the employee is entirely voluntary.

Illinois

IL Amended Right to Privacy in the Workplace Act — Jan 1, 2025



https://lims.dccouncil.gov/downloads/LIMS/52488/Signed_Act/B25-0194-Signed_Act.pdf?Id=183410
https://lims.dccouncil.gov/downloads/LIMS/52488/Signed_Act/B25-0194-Signed_Act.pdf?Id=183410
https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoOjRVyW0OHJFyTIYaFiHeKaReJd8toe00xZS0mGocPGlUr4S-2B7ZY7Ayl03RBx-2BJCrTCtaltYdHnDR8PY90KdOzE-3DIb0m_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmWbH6qpUyiGD5hBDKK1DkE93zVC7CA21s9BW8kyUbEzr-2FvUOBOcO5ZvFuVEtUJf7rQDwUZwwBJ6b5RB2d60Wr0NYC0SIE5j3qje44VAKT6JNh5-2Bl5Yx07xyVvktEEq9IqV-2FIH6pljBKe-2Bc3PghIiwzzmAaDqOJjsHdAqeezQrfdUFK1j1ObHA5vSeC18pz7gWiE3yIG-2BdJQ6YFnj6Ul47dkhlFkxGgUQi7HR2tEyLRxR8T5O6f5B0MNk7rV71SfaW
https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoOjRVyW0OHJFyTIYaFiHeKaReJd8toe00xZS0mGocPGlUr4S-2B7ZY7Ayl03RBx-2BJCrTCtaltYdHnDR8PY90KdOzE-3DIb0m_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmWbH6qpUyiGD5hBDKK1DkE93zVC7CA21s9BW8kyUbEzr-2FvUOBOcO5ZvFuVEtUJf7rQDwUZwwBJ6b5RB2d60Wr0NYC0SIE5j3qje44VAKT6JNh5-2Bl5Yx07xyVvktEEq9IqV-2FIH6pljBKe-2Bc3PghIiwzzmAaDqOJjsHdAqeezQrfdUFK1j1ObHA5vSeC18pz7gWiE3yIG-2BdJQ6YFnj6Ul47dkhlFkxGgUQi7HR2tEyLRxR8T5O6f5B0MNk7rV71SfaW
https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoOjRVyW0OHJFyTIYaFiHeKaReJd8toe00xZS0mGocPGlUr4S-2B7ZY7Ayl03RBx-2BJCrbAmVbSp6GkisJOhA8y-2BS1Mw8wXmh8-2BoRV97QVdJzK09o9CMZ-2BxHerfKcyS5jWX42-2BwU3uOd2l30jSWPrhOYZUAB-2BFp7RucXP-2BDnsQWribW-2FtWQb096neNO1uw42w1S-2BUQbxpm7t32o6CPmIU46EF7ku0SW5-2FyFOxH-2FgQ4t4KM-2Bcns1Pd4mZfFFWWDXb9b3bkIhY5azXUyZuNM-2FonNmtFgU-3D_q9r_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmWbH6qpUyiGD5hBDKK1DkE93zVC7CA21s9BW8kyUbEzpVsT6tpBQpsQqrXpxrXGlk-2FySG97gjUyt0JFWQvJVR0JRblLCIX2v5Ntpcvj0QkrNbiHfpRzSw6HcoyB9T9KPFiPF97VlZ3Fi6lL07Xuypce2-2FHH9Xwb4Qlku3m-2BM6uoMUG-2Ft5Iv3GFGqH3-2FM6mlkNnFFnOZ1AKuvmKDc98-2BAPJOg1kqZA6nsZ7hCi3lGepOHBsOaGmshrmBiNhasSdk2d
https://lims.dccouncil.gov/Legislation/B25-0194
https://data.capitol.hawaii.gov/sessions/session2024/bills/SB2715_CD1_.htm
https://data.capitol.hawaii.gov/sessions/session2024/bills/GM1275_.PDF
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Public Act 103-0879, amending the lllinois Right to Privacy in the Workplace Act, late this summer. The act impose
new responsibilities on lllinois employers pertinent to E-Verify and workplace verification and also preempts local
government requirements.

Some of the Act’'s amendment provisions are:

e Preempting the state, its political subdivisions, or any unit of local government from requiring an employer to
use E-Verify

o Establishing new training obligations for employers and their authorized agents when enrolling in E-Verify

o Establishing new procedures that employers enrolled in E-Verify must follow when receiving Tentative Non-
Confirmations (TNCs) or no-match letters from agencies such as the Social Security Administration

e Specific procedures to comply with state law when an inspecting entity (such as U.S. Immigration and
Customs Enforcement) conducts an I-9 audit

lllinois Department of Labor issued a fact sheet/FAQ

Cook County Updates Paid Leave Guidance — Oct 24, 2024

Cook County has amended its Paid Leave rules.
While many of the amendments were made to further align with the Paid Leave Ordinance, notable substantive
changes include, but aren’t limited to, the following:

o Paid Leave must continue to accrue during an employee’s use of Paid Leave

o Paid Leave must be paid out within the same pay period in which it was used

» Employers must post the county’s Workplace Posting, which can be found on the Cook County Paid Leave

Ordinance website

The county also released updated Frequently Asked Questions (FAQs).
The amendments to the Paid Leave Ordinance Interpretive and Procedural Rules were approved by the Cook County
Board of Commissioners on October 24, 2024, and became effective immediately.

Banned Coerced Participation - Political or Religious Meetings - Jan 1, 2025
lllinois enacted the Worker Freedom of Speech Act. This law protects workers from punishment or retaliation for
refusing to attend meetings or listen to their employer’s speech on religious or political matters, including speech
regarding labor unions. The new law takes effect on Jan. 1, 2025.
Employer Takeaway: To ensure compliance with the new law, employers may consider reviewing formal and informal
meeting and communication practices and preparing a notice of employee rights under the law. To learn more, read
the September HR WIRE

Pay & Benefits in Job Postings — Jan 1, 2025

Employers with 15 or more employees will be required to post a pay scale in their job postings. The law applies to
internal and external job postings for all positions that will be physically performed in the state (even partially), or
outside the state if the employee will report to a supervisor or location in the state. Job postings must also include a
general description of any benefits and other compensation offered for that position, including bonuses, stock
options, and other incentives.
Employers can comply with the disclosure requirements by including a hyperlink to an easily accessible public web
page that features the pay scale and benefits for the specific position. If a job posting wasn't available to an applicant,
employers need to provide this information before any job offer or discussion of compensation occurs, or upon the
applicant’s request.
Promotion Opportunities
Employers must inform all current employees about promotion opportunities within 14 days after posting the job
externally. This can be done through an announcement, posting, or by any other effective means.
Action Items

e Amend job postings to include the required information by January 1, 2025.


https://labor.illinois.gov/faqs/right-to-privacy-in-the-workplace-e-verify.html
https://www.cookcountyil.gov/service/paid-leave-ordinance-and-regulations
https://www.cookcountyil.gov/sites/g/files/ywwepo161/files/documents/2024-10/UPDATED%20Paid%20Leave%20FAQs_102024.pdf
https://www.cookcountyil.gov/sites/g/files/ywwepo161/files/documents/2024-10/2024%2010%2016_ProceduralRules_PaidLeaveOrdinance.pdf
https://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=103-0722

Announce promotional opportunities to current employees within the 14-day time period.

State Enacts New Child Labor Laws — Jan 1, 2025

lllinois has enacted Senate Bill 3646. Known as the Child Labor Law of 2024 (the “Act”), it repeals and replaces the
state’s existing child labor laws. The Act was enacted to safeguard all working minors’ health, safety, welfare and
access to education. It establishes standards for working conditions for children 15 years old and younger, including
limiting work hours, outlining permitted jobs, requiring employment certificates, enhancing enforcement and updating
penalties for violations. The Act becomes effective Jan. 1, 2025.

Employment Certificates

Under the Act, it's unlawful for employers to employ minors without ensuring the minor holds a valid employment
certificate issued by a school issuing officer. Employers seeking to employ a minor must provide the minor with a signed
notice of intention to employ, setting forth the specific nature of the occupation and the exact hours of the day and
number of hours per day and days per week the minor will be employed. The minor must submit this notice to their
school’s issuing officer along with their employment certificate application. “School issuing officer” means a regional
or district superintendent of schools or their duly authorized agent.

Supervision
The Act requires that all minors are supervised at all times by an adult of 21 years of age or older.
To read/learn more, access the lllinois Child Labor Law webpages HERE

State Grants Employees the Right to Inspect Pay Stubs Upon Request — Jan 1, 2025
Aug. 9, 2024, lllinois amended the Illinois Wage Payment and Collection Act (IWPCA) to allow employees to inspect
their pay stubs. The amendments also impose new recordkeeping requirements on employers, expand the
information employers must provide employees in their pay stubs, and create penalties for employers that fail to
furnish current and former employees with pay stubs. These amendments become effective Jan. 1, 2025.

State Expands Protected Classes, Statute of Limitations and Penalties for Discrimination
Claims — Jan 1, 2025

lllinois has passed four amendments to its Human Rights Act (the Act). The amendments, which take effect on Jan. 1,
2025, prohibit employment discrimination on the basis of an individual’'s reproductive health decisions and family
responsibilities, extend the Act’s statute of limitations to two years and increase penalties for violations of the Act.
Employer Takeaways: Prior to the effective date, ETC will release a revised State Handbook Addendum to detail and
reference the newly protected classes for the State. To learn more, read the September HR WIRE

Banned Coerced Participation - Political or Religious Meetings - Jan 1, 2025
lllinois enacted the Worker Freedom of Speech Act. This law protects workers from punishment or retaliation for
refusing to attend meetings or listen to their employer’s speech on religious or political matters, including speech
regarding labor unions. The new law takes effect on Jan. 1, 2025.

Overview of the New Law
Under the new law, employers may not discharge, discipline or otherwise penalize, threaten to discharge, discipline, or
otherwise penalize or take any adverse employment action against an employee:
e Because the employee declines to or as a means of requiring an employee to:
o Attend or participate in employer-sponsored meetings that communicate the employer’s views on religious or
political matters; or
o Receive or participate in employer communications that communicate the employer’'s views on religious or
political matters; or
e Because the employee makes a good-faith report of a violation or suspected violation of the law.


https://www.ilga.gov/legislation/publicacts/103/103-0721.htm
https://labor.illinois.gov/laws-rules/fls/child-labor-law.html
https://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=103-0722
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Important Definitions
o “Political matters” are matters relating to political elections, political parties, proposals to change legislation,
regulations or public policy, and the decision to join or support any political party or political, civic, community,
fraternal or labor organization.
o ‘“Religious matters” are matters relating to religious belief, affiliation or practice, or the decision to support or
join any religious organization or association.

Notice Requirement

Within 30 days of the law’s effective date, employers must post a notice of employee rights under the law in a location
where employee notices are customarily posted. As the applicable Notice is released, ETC will provide a link in the HR
WIRE for employers.

Exceptions
The new law includes the following exceptions:
e Employers may offer voluntary meetings or other communications regarding religious or political matters;
e Employers may communicate the information that they are legally required to communicate or that is necessary
for the employees to perform their jobs;
e Employers may require employees to attend trainings intended to foster a civil and collaborative workplace or
reduce or prevent workplace harassment or discrimination;
¢ Institutions of higher education may conduct meetings or communicate with employees regarding coursework,
symposia, research, publication or an academic program at the institution;
e State or local legislative or regulatory bodies may require employees to attend meetings or participate in
communications regarding the employer’s proposals to change legislation, regulations or public policy;
¢ Political organizations, political party organizations, caucus organizations, candidates’ political organizations or
not-for-profit tax-exempt organizations may require employees to attend meetings or participate in
communications regarding the employer’s political tenets or purposes; and
¢ Religious organizations may require employees to attend meetings or participate in communications regarding
the employer’s religious beliefs, practices or tenets.

Employer Takeaway: To ensure compliance with the new law, employers may consider reviewing formal and informal
meeting and communication practices and preparing a notice of employee rights under the law.

State Expands Protected Classes, Statute of Limitations and Penalties for Discrimination
Claims — Jan 1, 2025

lllinois has passed four amendments to its Human Rights Act (the Act). The amendments, which take effect on Jan. 1,
2025, prohibit employment discrimination on the basis of an individual’'s reproductive health decisions and family
responsibilities, extend the Act’s statute of limitations to two years and increase penalties for violations of the Act.

Expansion of Protected Classes
Under the Act, employers may not discipline, discharge, refuse to hire, segregate, harass or otherwise discriminate in
the terms, privileges or conditions of employment on the basis of an individual's protected class.
Effective Jan. 1, 2025, the list of protected classes will include an individual’s:
¢ Reproductive health decisions—Decisions on the use of contraception, fertility or sterilization care; assisted
reproductive technologies; miscarriage management care; health care related to the continuation or termination
of pregnancy; and prenatal, intranatal or postnatal care; and
o Family responsibilities—Actual or perceived provision of personal care to a family member (i.e., a child, stepchild,
spouse, domestic partner, sibling, parent, parent-in-law, grandchild, grandparent or stepparent).
However, employers do not need to modify and may enforce workplace policies based on an individual's family
responsibilities (including leave, scheduling, productivity, attendance, absenteeism, timeliness, performance, referrals
from a labor union hiring hall and benefits policies) if the policies comply with the Act.
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Employer Takeaways: Prior to the effective date, ETC will release a revised State Handbook Addendum to detail and
reference the newly protected classes for the State.

State Enacts New Child Labor Laws — Jan 1, 2025

lllinois has enacted Senate Bill 3646. Known as the Child Labor Law of 2024 (the “Act”), it repeals and replaces the
state’s existing child labor laws. The Act was enacted to safeguard all working minors’ health, safety, welfare and
access to education. It establishes standards for working conditions for children 15 years old and younger, including
limiting work hours, outlining permitted jobs, requiring employment certificates, enhancing enforcement and updating
penalties for violations. The Act becomes effective Jan. 1, 2025.

Employment Certificates

Under the Act, it's unlawful for employers to employ minors without ensuring the minor holds a valid employment
certificate issued by a school issuing officer. Employers seeking to employ a minor must provide the minor with a signed
notice of intention to employ, setting forth the specific nature of the occupation and the exact hours of the day and
number of hours per day and days per week the minor will be employed. The minor must submit this notice to their
school’s issuing officer along with their employment certificate application. “School issuing officer” means a regional
or district superintendent of schools or their duly authorized agent.

Supervision
The Act requires that all minors are supervised at all times by an adult of 21 years of age or older.

Recordkeeping
Under the Act, employers must keep records that include the following for every minor employed:

e The minor's name, date of birth and place of residence;
e Notice of intention to employ the minor; and
e The minor's employment certificate.

Employers must keep these records on the premises where the minor works. Additionally, employers must keep a copy
of the minor's employment certificate on file for the period of the minor's employment and three years after.

Posting Requirements
Employers must post a notice summarizing the Act’s requirements in a conspicuous place where minors work. The
notice must include a list of prohibited occupations under the Act and the IDOL'’s toll-free telephone number.

Enforcement and Penalties
The Act authorizes the IDOL to investigate alleged violations, conduct hearings, adjudicate complaints, and award
penalties and injunctive relief. Employers that violate the Act may be subject to the following civil penalties:

e A penalty not exceeding $60,000 if a minor dies while working for an employer that is found by the IDOL to have
been employing the minor to work in violation of the Act;

e A penalty not exceeding $30,000 if a minor receives an illness or injury that must be reported to the IDOL while
working for an employer that is found by the IDOL to have been employing the minor to work in violation of the
Act;

e A penalty not exceeding $15,000 if an employer permits a minor to work in a restricted occupation;

e A penalty not exceeding $500 if an employer fails to post or provide the required notice; and

e A penalty not exceeding $10,000 if an employer commits any other violation of the Act.

All civil penalties are payable to the IDOL.

To read/learn more, access the lllinois Child Labor Law webpages HERE


https://www.ilga.gov/legislation/publicacts/103/103-0721.htm
https://labor.illinois.gov/laws-rules/fls/child-labor-law.html

State Grants Employees the Right to Inspect Pay Stubs Upon Request — Jan 1, 2025
Aug. 9, 2024, lllinois amended the Illinois Wage Payment and Collection Act (IWPCA) to allow employees to inspect
their pay stubs. The amendments also impose new recordkeeping requirements on employers, expand the
information employers must provide employees in their pay stubs, and create penalties for employers that fail to
furnish current and former employees with pay stubs. These amendments become effective Jan. 1, 2025.

Right to Inspect Pay Stubs

The amendments grant current and former employees the right to inspect their pay stubs. Employers must provide
current and former employees copies of their pay stubs upon request. Employers may require employees to submit their
request in writing. Employers must provide current and former employees with a copy of the pay stub within 21 calendar
days of the request. Employers are not required to grant a current or former employee’s request for a copy of pay stubs
more than twice in a 12-month period. Additionally, employers do not need to grant a former employee’s request for a
copy of pay stubs more than one year after the date of separation.

Employers must provide former employees with copies of the pay stubs in either a physical or electronic format, as
chosen by the former employee, and include a communication that is transmitted through electronic mail, text message,
computer system, or is otherwise sent or stored electronically and is capable of being downloaded or permanently
retained by the former employee. If an employer provides electronic pay stubs in a manner that a former employee
cannot access for at least a full year after separation, then the employer must, upon an employee’s separation from
employment, offer to provide the outgoing employee with a record of all their pay stubs from the year preceding the
date of separation. The offer must be made to the outgoing employee by the end of the outgoing employee’s final pay
period. The employer must record in writing the date on which the offer was made to the outgoing employee and if and
how the outgoing employee responded.

To request copies of their pay stubs, current or former employees must contact a person responsible for maintaining
an employer’s payroll, including:

e The HR department;

e The payroll department;

e The employee’s supervisor or department manager; or

¢ Anindividual designated in the employer’s written policy.
Pay Stub Requirements

The amendments to the IWPCA expand the definition of “pay stub” and, in so doing, require employers to provide each
employee with a more detailed description of an employee’s pay than previously required with each pay stub for each
pay period. The amendments define “pay stub” as “an itemized statement or statements reflecting an employee’s”:
Hours worked;

Rate of pay;

Overtime pay;

Overtime hours worked:;

Gross wages earned;

Deductions from an employee’s wages;

Total wages year to date; and

Total deductions year to date.

Recordkeeping

Under the amendments to the IWPCA, employers must maintain a copy of an employee’s pay stubs for a minimum of
three years after the payment date. Employers must maintain a copy of an employee’s pay stubs regardless of whether
the employee’s employment ends during the retention period or whether the pay stubs are provided electronically or in
paper form.
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Penalties

Employers that fail to provide a current or former employee with a pay stub as required under the amendments will be
subject to a civil penalty of up to $500 per violation payable to the lllinois Department of Labor. The department must
consider the appropriateness of the penalty to the size of the employer’s business and the gravity of the violation.

State Enacts Al Employment Law - Jan 1, 2026
On Aug. 9, 2024, lllinois enacted an amendment to the Human Rights Act that bans employers from using artificial
intelligence (Al) that results in discrimination based on an employee’s protected class. It also requires employers to
notify employees that Al is being used. The law takes effect on Jan. 1, 2026.

The law prohibits employers from using Al that results in the discrimination of employees on the basis of protected
classes (e.g., age, race, sex, religion or disability) with respect to recruitment; hiring; promotion; renewal of
employment; selection for training or apprenticeship; discharge; discipline; tenure; and the terms, privileges or
conditions of employment. The law also bans Al that uses an individual’s ZIP code as a proxy for their protected class.
Under the law, “Al” means a machine-based system that, for explicit or implicit objectives, infers from the input it
receives how to generate outputs such as predictions, content, recommendations or decisions that can influence
physical or virtual environments (including generative Al).

More to come closer to the effective date which is more than a year away.

State Amends Biometric Information Privacy Act — Aug 2024
On Aug. 2, 2024, lllinois enacted Senate Bill (SB) 2979, which amends the lllinois Biometric Information Privacy Act
(BIPA). SB 2979 limits potential statutory damage awards under BIPA and allows private entities to obtain consent
from individuals for the collection, use, disclosure and storage of their biometric information through electronic
signature. The amendments to BIPA went into effect immediately on Aug. 2, 2024.

SB 2979 effectively overrules the lllinois Supreme Court’s decision in Cothron v. White Castle System by limiting the
number of violations an individual can accumulate under BIPA. Under the act, as amended by SB 2979, multiple
instances of the same violation involving the same biometric data from the same person and the same method of
collection or dissemination will be treated as a single violation under the law.

Additionally, SB 2979 clarifies that BIPA’s written consent release requirement may be met by an “electronic
signature,” now defined as “an electronic sound, symbol, or process attached to or logically associated with a record
and executed or adopted by a person with the intent to sign the record.”

Freelance Worker Protection Act — July 1, 2024
The Freelance Worker Protection Act provides protections for independent contractors who provide products or

services in lllinois or who work for a hiring entity located in lllinois when the value of that work is equal to or greater
than $500 in a 120-day period.

Under the law, freelance workers are entitled to all of the following:

e A written contract (see templates below) that includes:
o Name and contact information of both the hiring entity and freelance worker
o ltemization of products and services
o Rate and method compensation
o Date of compensation due
o Dates of services to be provided

e Full payment for the services by the due date in the contract, or if the due date is not specified, within 30 days

of completing the services outlined in the contract
e Protection from retaliation and/or other negative action for exercising rights under the FWPA



https://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=103-0804
https://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=103-0769

Of note: The law only applies to contracts taking effect after July 1, 2024. lllinois provides See model contracts on
their sate website HERE To learn more, access the State’s Frequently Asked Questions

Minimum Wage Increases — July 1
LOCAL MINIMUM WAGE INCREASES
Chicago
For employers with four or more employees, the minimum hourly wage will increase to $16.20. The minimum hourly
base wage for tipped employees will increase to $11.02—this is the first rate increase that’s part of the gradual phase
out of the tip credit, which will be eliminated in 2028.
Cook County
The minimum hourly wage will increase to $14.05. The minimum hourly base wage for tipped employees will remain
at $8.40.

Chicago Fair Workweek Threshold Increase - July 1
CHICAGO FAIR WORKWEEK THRESHOLD INCREASE
The threshold for coverage under the Fair Workweek Ordinance will increase to $61,149.35 per year (if salaried) or
$31.85 per hour (if paid hourly).

Chicago Start of New Paid Leave
On December 13,2023, the Chicago City Council voted to delay the implementation of the city’s new paid leave and paid
sick and safe leave ordinance from Jan. 1, 2024, to July 1, 2024. The council also amended the ordinance in other ways,
some of which are helpful to employers. The city’s existing paid sick leave ordinance will remain in effect until the new
one takes effect in July.

Chicago Paid Leave and Paid Sick and Safe Leave Ordinance

On Nov. 9, 2023, Chicago passed an ordinance that significantly expanded the city’s paid sick leave requirement,
mandating up to 40 hours of paid leave and 40 hours of paid sick and safe leave annually. This leave entitlement was
to apply to employees who perform two hours of work in Chicago in any two-week period. All Chicago employers are
covered by the ordinance, which was to take effect Jan. 1, 2024.

Amendments to the Ordinance

The amendments delay the start of the ordinance to July 1, 2024, when accrual begins. Furthermore, now leave will

apply only to employees who have worked 80 hours in Chicago in any 120-day period. Other key changes include that:

e Employers must provide written paid time off policies to each covered employee in the employee’s primary language;

e Until July 1, 2026, employees must wait 16 days (or a payroll period) before filing a civil action against employers
for violating the ordinance; and

e All employers with employees who work in Chicago must comply with the recordkeeping requirements of the
ordinance.

The ordinance requires payout of paid leave on separation of employment or transfer outside Chicago for all but small

employers, but it provides a temporary limit (16 hours of paid leave) for medium-sized employers with 51-100

employees.

Recap of New Paid Leave & Paid Sick & Safe Leave Regulations:

Under the city’s new Paid Leave and Paid Sick and Safe Leave Ordinance, which applies to employers of all sizes,
employees will be entitled to accrue two separate types of leave: Paid Leave (PL) that can be used for any reason and
Paid Sick and Safe Leave (PSL) that can be used for the reasons allowed by Chicago’s previous paid sick leave law.
Accrual

Both types of leave begin to accrue on July 1, 2024 (or upon hire, if after that) at a rate of one hour for every 35 hours
worked in Chicago. An employee who works 35 hours will have earned one hour of PL and one hour of PSL. Employers
can cap annual accrual at 40 hours for each type of leave.


https://labor.illinois.gov/laws-rules/legal/freelance-worker-protection-act.html
https://labor.illinois.gov/faqs/freelance-worker-protection-act.html
https://www.chicago.gov/city/en/depts/bacp/supp_info/paidsickleaveinfo.html
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Carryover

Employees can carry over up to 16 hours of PL from one benefit year to the next unless their employer frontloads PL,
in which case no PL needs to carry over. Employees can carry over up to 80 hours of PSL from one benefit year to the
next, regardless of whether the employer frontloads.
Use
Employers can’t cap use of either type of leave (except up to the amount that an employee has accrued). Employers
can deny PL requests if the denial is based on a rationale covered by their written policy—they must also provide
employees with a written explanation for the denial. Employers can impose a 30-day waiting period on use of PSL and
a 90-day waiting period on use of PL from the time an employee begins to accrue.
Payout at Termination
Employers don't have to pay out any unused PSL but may need to pay out accrued but unused PL at termination,
according to the following rules:

e Employers with 1-50 employees are exempt from PL payout

e Employers with 51-100 employees must pay out up to 16 hours of PL through June 30, 2025, and all unused,

accrued PL after that date

e Employers with 107 or more employees must pay out all unused, accrued PL
Notice to Employees
Employees need to be given a notice about PL and PSL with their first applicable paycheck—in July 2024, or after hire,
whichever comes first—and annually thereafter in July. The notice also needs to be posted in the workplace. The
notice, made by the city, is available in six languages here.
Employers also need to give employees written notification of their available PL and PSL, and their accrual rate, each
time they're paid. Employers can meet this obligation in several ways, including by putting the information on a
paystub or having it available online where employees can easily access it.
Documentation for Use of Leave
Employers can't require any documentation for use of PL. Employers can require that employees provide certification
of their need for PSL if they’re gone for more than three consecutive scheduled workdays. Note that the FAQs are a bit
misleading in saying that an employer can ask for a note “after” an employee uses three days in a row—that's only true
if the employee also uses PSL for all or part of a fourth scheduled workday in a row.

For More Information
o Paid Leave and Paid Sick Leave Ordinance
o Paid Leave and Paid Sick Leave Rules
o Paid Leave and Paid Sick Leave FAQs
« Business Affairs and Consumer Protection public notices

lllinois Issues Final Rules for Paid Leave for All Workers Act
The lllinois Department of Labor (IDOL) has published final rules for the state’s Paid Leave for All Workers Act (the
Act), which took effect January 1, 2024. The rules which took effect upon publication on April 30, 2024, address the
implementation of varied aspects of the law and include helpful examples.

IL Equal Pay Act Registration Certification Filing Deadline March 23, 2024

State’s Equal Pay Act Registration Certificate Filing Deadline Is March 23
Employer Takeaway: Employers who have not yet filed for an lllinois Equal Pay Act Registration Certificate (EPRC)
must do so by March 23, 2024. This only applies to employers who have not filed for an EPRC in the past two years.

The lllinois Equal Pay Act requires employers with 100 or more employees in lllinois to obtain an Equal Pay
Registration Certificate certifying the employer's compliance with laws prohibiting gender, race and other forms of
discrimination based on wages.

In order to obtain the certificate, employers must file with the Illinois Department of Labor certain wage records,
their most recent EEO-1 Report and an equal pay compliance statement signed by a corporate officer, legal counsel,


https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoIYuNp3akq34CLCluycuYvr30zklYQN17ZEeeemv3j4O1Rhyw6WQNX3gW4zXYTeiLUIe7lFiFMS-2FoocNlgLdng8IF3b7Eqc3xPp4xu8vBPDgUrj9_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmYew2D1U-2FC33-2BtgPx2NLXQV48fKJTQ-2FWYfCJmuxfYWsrd-2FpyH8qyikclzw5DgTUyKiabrwbWex3T2vag0fILqdeQ9aJgr0n2tYC-2F4FqX4Ja8m9WKpBOiWhHiyZIm2th-2FjGthZtaQv7Q3V-2FWJ9-2FOlTTEm28D4ARaxCxayjFOPJD9LnQRC6LIG-2FBayHJR1PyKQZocHYp3CTxddcwuUr3ia31w-3D-3D
https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoHqJdzT2-2BtMUY5W7fiCSAIB2RHAm4X6wAwzqXUk2Ij86vJBr73iVmf3OyjCD6PMc4Eq6Wx8NwST-2BJOASS-2FkIRxGgU-2BRix2PG9jBLg3P-2BsHziCqdY_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmYew2D1U-2FC33-2BtgPx2NLXQV48fKJTQ-2FWYfCJmuxfYWsodihscQisqU0phERLKi6MUoLsO1rKnzT1lNUjO6OwaXmr9XWXEhWb9R-2FYpMX-2FN0BTWAxTlO3b3BqTFRgFtKjuc6GaNFiwTMuN0Ff7xSp3c3M7y1loP2-2BnLaGdmgeGW6kv2F8ZB8ZVtPrV2CNLG0qxuUM9Smt1kdkO81-2BcMweKJRw-3D-3D
https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoIYuNp3akq34CLCluycuYvo2itr2SnK2U1Dq-2BnRjhU9Y-2Bocd0CDJdjQG1ctDG4HlDzgDxekFC8WQMlyMI2YapE2LY85Drc1SXbykCrJzz56mwFsd8PiqJ8n0H3ZCYe1Hz8Ksj7IC-2B5txGlRSq3l4CNfGMrHG-2BxYPDKCRmilFAQv-2FBIR-_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmYew2D1U-2FC33-2BtgPx2NLXQV48fKJTQ-2FWYfCJmuxfYWsotSbvIzcgRo-2FIchuk2IxYC-2Bj2MnFNx-2BbE0hIJwWDuMtS8W4kUQhVsNFkajx-2BDAAVh7Ni8nchhDvNcsDQ5nYevjcZtcrpsURtsfat5uRusonaLdmS7rn-2FMfxuYKJKWDnRfyPa-2B-2FLFXiAl7R927CaRLQZ-2FET4g9zBneL4grByOKRLA-3D-3D
https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoIYuNp3akq34CLCluycuYvo2itr2SnK2U1Dq-2BnRjhU9YI-2BaDN-2BbpfnjLw1mPjKRW43Z8zvRikJDujEFl69dpaEW6T-2FVkREQmy-2BJJJwau0nctk7MBOBwKJeBwd89uyUUe-2Fe-2BHunnb4wq3bDvxJZ5qk1y4WU-2BXSO1v7XmwXn1zav59mhhg_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmYew2D1U-2FC33-2BtgPx2NLXQV48fKJTQ-2FWYfCJmuxfYWsqgHZs-2Bk3eUZLVE32ZVwDa2Fsx4TOH2qAgl3SncOpvz8QOGDFO-2FmSTdMCnwXjBN8gGgK-2BeC7hZO0Zv0yQvVJU4BzVg45H-2Fqf1ipfJ5hSCOIxAIbe3d8mp7vSzEly3p81q5PpEDubmleJvSl7lamCYIpjHAKzSNrOsL34YnCNpQa9Q-3D-3D
https://u4664138.ct.sendgrid.net/ls/click?upn=u001.-2BvR921dwSdNdTO8WsXTOoIYuNp3akq34CLCluycuYvr30zklYQN17ZEeeemv3j4O1Rhyw6WQNX3gW4zXYTeiLUIe7lFiFMS-2FoocNlgLdng8IF3b7Eqc3xPp4xu8vBPDgPd8H_pZjfBIpLjMFCpu6xHFn7DWABExhsgTHcqiJ060gTkgzEATmBUNXNmW3P5SmbWvnmYew2D1U-2FC33-2BtgPx2NLXQV48fKJTQ-2FWYfCJmuxfYWsrGIrhqXxl7wEFleK1D7MQboHXuPuJE3P5fWB72R7Nco3WR9VaZBMt2TlmiaGp1FHiO8GmUtgJrPFP3u5m4IEOLJNnRKlJ-2BhxSZwkDcO3bdArAJnAcPVqcozatqAAKDxxcEDPfEJA6lb52nboY3OZKNzgcQcaUNBlN-2BouatRCHhuw-3D-3D
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or registered agent that certifies, among other things, statutory compliance with the lllinois Equal Pay Act and other
state and federal equal opportunity laws, a lack of wage disparity between male, female and minority employees and
that there are no sex-based personnel decisions.

Employers with less than 100 employees must file for an exemption by completing an Exemption-Business form and
e-mail it to DOL.EPRC@illinois.gov. In order to determine whether an employer had less than 100 employees, the
employer must have had less than 100 current employees on December 31, 2023. Employers who do not comply
with the filing deadline or request an exemption are subject to a $10,000 fine.

Independent Contractors Included in IL New Hire Reporting Requirements
Effective January 1, 2024, employers must include independent contractors in their new hire reporting.
All employers must report new employees to their state’s New Hire Directory within 20 days of their first day on the
payroll with directory-specified information. (2023 IL HB 3301)

Employers Liable for Gender-Related Violence
Effective January 1, 2024, employers are liable if their employees or agents commit gender-related violence at work
that results in harm. (2023 IL HB 1363)
However, employers will only be liable if they:
o Failed to supervise, train, or monitor the employee or agent who caused harm; or
« Failed to investigate complaints or reports (to a supervisor, manager, etc.) about the employee or agent who
caused harm and didn't try to fix the problem.
Workplaces covered by these protections include:
o Employer premises, including any building, property, and parking area under the employer’s control, or any
location used by an employee while they’re working; and
o Off-premises activities at employer-sponsored events when the employee isn’t working.

Personnel Record Copies & Employer-Provided Notices' Changes
Effective June 1, 2024, the following Illinois laws will be amended as follows:
e The lllinois Personnel Record Review Act will allow employers to mail or email a copy of requested records and
charge a fee limited to the actual cost of duplicating the requested record.
e The lllinois Minimum Wage Law, the Equal Pay Act (EPA), the lllinois Wage Payment and Collection Act, and
the Child Labor Law will require employers to provide notices to remote employees via email or by posting on
their website. . (IL HB 3733)

Updated State EEO Data Filing Obligations
Additionally, businesses required to file an annual Employer Information Report (EEO-1) with the federal Equal
Employment Opportunity Commission will no longer be required to submit it to the lllinois Director of Labor. However,
they must continue to provide the director with a list of all employees during the past calendar year, separated by gender
and race and ethnicity categories as reported in their EEO-1, along with other information as mandated by the state's
EPA. (IL HB 3733)

Cook County Transportation Benefits Program Act

Effective January 1, 2024, the Transportation Benefits Program Act (TBPA) will require that Illinois employers in 38
designated transit zones with 50 or employees at an address within one mile of a fixed-route transit service, and
within designated transit zones to provide transit benefits to certain covered employees. Covered employees under
the TBPA are full-time employees of a covered employer who work an average of at least 35 hours per week for
compensation.

Under the TBPA, covered employers must provide a pre-tax commuter benefit to covered employees. The benefit
must allow employees to use pre-tax dollars for the purchase of a transit pass via payroll deduction, so that the
costs for transit pass purchases may be deducted from the employee’s taxable compensation up to the maximum
amount permitted by Internal Revenue Code Section 132(f).



https://labor.illinois.gov/content/dam/soi/en/web/idol/laws-rules/conmed/documents/EPRC%20Exemption-Business%20Name%20Change%20Form.pdf
mailto:DOL.EPRC@illinois.gov
https://ides.illinois.gov/employer-resources/taxes-reporting/new-hires.html
https://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=103-0343
https://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=103-0282&GA=103
https://www.ilga.gov/legislation/fulltext.asp?DocName=&SessionId=112&GA=103&DocTypeId=HB&DocNum=3733&GAID=17&LegID=&SpecSess=&Session=
https://labor.illinois.gov/laws-rules/conmed/eprc.html
https://labor.illinois.gov/laws-rules/conmed/eprc.html
https://www.ilga.gov/legislation/fulltext.asp?DocName=&SessionId=112&GA=103&DocTypeId=HB&DocNum=3733&GAID=17&LegID=&SpecSess=&Session=
https://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=103-0291
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Louisiana

Updated Meal Breaks for Minors — Aug 1, 2024

As of August 1, 2024, the law requiring meal breaks for minors will only apply to minors who are 15 years old or
younger. HB 156 was signed by the governor on June 11, 2024.

Maine
Maine's Paid Family & Medical Leave (PFML) Launches - Jan 1, 2025

Maine’s paid family and medical leave (PFML) program will launch next year. PFML is funded by employer and
employee payroll contributions and is administered by the Maine Department of Labor (MDOL). It applies to all
employers and employees. The MDOL will handle claims, approve or deny leave, and pay benefits to claimants.
Payroll contributions begin January 1, 2025, and employees can start taking PEML on May 1, 2026.

Employees will be entitled to up to 12 weeks of leave per year, and those who have been employed for 120 days or
more are entitled to job protection.

Employer Notice

Employers must post a notice at each worksite in a conspicuous location in English and any other primary
language spoken by three or more employees in that workplace.

They will also need to provide a written notice to each new employee within 30 days of their hire date.
The MDOL has provided a model notice in English here.

More Information
The state has a website with FAQs, an overview of the program, model notices in additional languages, and other
resources for employers

Maine Retirement Investment Trust Savings Program Registration Deadlines Approach
The Maine Retirement Investment Trust Savings Program (MERITSaves), signed into law on June 23, 2021, is a
retirement savings program designed for most private sector employees who lack access to qualified employer-
sponsored retirement plans.

Employers registered in Maine with 15 or more covered employees that do not provide an employer-sponsored
retirement program must register with the state by April 30, 2024. Employers with 5-14 covered employees must
register by June 30, 2024. Employers offering a qualified retirement program may certify exemption through
MERITSaves.

Details about the program may be found on the Maine Retirement Investment Trust Savings Program page and on the
MERITSaves website.

Maryland
Employment Law Updated Effective — Oct 1

The following apply to employers of all sizes, unless otherwise noted. The learn more, access the September HR
WIRE

Pay and Benefit Transparency in Job Posting Requirements (MD H 649)

Employers will be required to post a wage range in all job postings for positions that will be physically
performed, even in part, in Maryland.

Employer Takeaway: Amend job postings to include the required pay information by October 1.



https://legis.la.gov/legis/BillInfo.aspx?s=24RS&b=HB156&sbi=y
https://www.maine.gov/labor/docs/2024/posters/pfml/PaidFamilyMedicalLeave.pdf
https://www.maine.gov/paidleave/
https://apps.trustmineral.com/hr-compliance/laws/mAkPzbJE9Ud30peVBJJZr/details
https://meritsaves.org/
https://mgaleg.maryland.gov/2024RS/Chapters_noln/CH_271_hb0649t.pdf
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Written Pay Information Required (MD H 385)
Two existing pay-related notice obligations for employers have been revised.
First, the notice that employers must give employees at the time of hire, detailing their pay rate, scheduled
paydays, and leave benefits, will now need to be in writing.
Second, employers will be required to provide the following written information on employees’ pay stubs,
whether paper or electronic:
o Employer's business name (as it's registered with the state), address, and telephone number
Date of payment and the beginning and end dates of the pay period the payment covers
Employee’s rate of pay
Employee’s gross and net pay earned during the pay period
Name and amount of all deductions
List of additional bases of pay (e.g., bonuses or commissions)
For nonexempt employees, the number of hours they worked during the pay period
For employees paid on a piece rate basis, the piece rates of pay and the number of pieces completed at
each rate
The state will create a pay stub template for employers to use, though it hasn’t said when it will be made
available.
Employer Takeaway: Revise your new hire paperwork to include the new hire notice in writing. Ensure your pay
stubs are modified to contain the specific written information required by the law.

Military Status Protected (MD H 598)

The state has updated its antidiscrimination law to include military status as a protected category. Military
status is defined as being a member of the uniformed services or a reserve component of the U.S. Armed Forces
or being a servicemember’s dependent.

Employer Takeaway: Update your Equal Employment Opportunity (EEO) policy, and any other policies that
include protected classes, to include military status, if it's not included already.

Equal Pay Law Expanded (MD H 602 & MD H 1397)

The state’s equal pay law has been expanded to include additional protected characteristics.

Employers will be required to ensure equal pay and job opportunities between employees of different sexual
orientations, races, and religious beliefs, unless there are bona fide reasons for a discrepancy. Additionally, the
law specifically prohibits offering less favorable job opportunities to those with disabilities. Previously, sex and
gender identity were the only protected characteristics under the state’s equal pay law.

Employer Takeaway: If you haven't reviewed employee compensation recently, now is the time. Assess the
salaries of employees performing comparable work, those within the same business unit, or those engaged in
similar operations or projects. This review should verify that salaries are consistent or that any pay disparities are
justified by a legitimate system or factor.

Paid Family Leave Insurance Program (SB0485)

Maryland legislators passed a law modifying the timeline and deadlines for the Family and Medical Leave
Insurance Program (“FAMLI"), a program first established in a 2022 bill. The start date for required contributions
changed from October 1, 2024, to July 1, 2025. This means payroll deductions will begin on July 1, 2025, and
employers will remit the first payment in October 2025

Maryland Adopts Heat Stress Standards — September 20, 2024
Maryland has adopted new heat stress standards that will take effect on September 30, 2024. They apply when
employees are exposed to a heat index (aka the “feels like” temperature) of 80 degrees Fahrenheit or more during
work, with some exceptions. The standards require that employers take steps to protect workers, such as


https://mgaleg.maryland.gov/2024RS/Chapters_noln/CH_306_hb0385t.pdf
https://mgaleg.maryland.gov/2024RS/Chapters_noln/CH_322_hb0598t.pdf
https://mgaleg.maryland.gov/2024RS/Chapters_noln/CH_131_hb0602t.pdf
https://mgaleg.maryland.gov/2024RS/Chapters_noln/CH_377_hb1397e.pdf
https://mgaleg.maryland.gov/2024RS/bills/sb/sb0485T.pdf
https://mgaleg.maryland.gov/2022RS/bills/sb/sb0275E.pdf
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establishing a written heat illness prevention and management plan and providing employees with water, access
to shade, and heat stress training.

The Heat Stress Standards were published in the Maryland Register on September 20, 2024. To read the full text
of the adopted standards, see the Notice of Proposed Action 24-081-P.

State Prohibits Vaping in the Workplace — July 1, 2024
Effective July 1, 2024, Maryland'’s Clean Indoor Air Act will be expanded to prohibit vaping in almost all indoor places
of employment. Vaping includes using any electronic smoking device or other device that allows the user to inhale
aerosol tobacco, cannabis, or hemp. Employers are required to post a sign that says “NO SMOKING OR VAPING" near
every public entrance to their place of employment. MD H 238

Montgomery County Increases Minimum Wage — July 1, 2024

On July 1, 2024, the minimum hourly wage in Montgomery County will increase as follows:

e 1-10 employees: $15
11-50 employees: $15.50
51 or more employees: $17.15
11 or more employees and the employer is tax exempt under § 501(c)(3): $15.50
11 or more employees and the employer provides home health services or home or community-based services (as
defined by federal law) and receives at least 75% of gross revenues through Medicaid: $15.50
The minimum base wage for tipped employees remains $4 per hour.
More information can be found here.

FAQs Released - State’s Paid Family and Medical Leave Insurance Program
The Maryland Department of Labor’'s Division of Family and Medical Leave Insurance (FAMLI) has released a
detailed FAQ document addressing 59 questions surrounding the new paid family and medical leave system that is
(now) slated to launch in 2026.

Maryland Passes Pay Transparency Law
Maryland Governor Wes Moore signed a pay transparency requirement into law on April 25, 2024, requiring that all
employers in Maryland include wage ranges and benefit information in all job postings as of October 1, 2024.

Employer take-away: In advance of the October 1 effective date, all employers that expect to hire employees who
work at least part of their time in Maryland should review all public and internal-facing job postings and
advertisements for the new roles to ensure these materials include the required wage and benefit information.
Because existing Maryland law already requires employers to provide wage information to applicants upon request,
employers may be able to leverage such information in updating postings, as needed.

The law, Equal Pay for Equal Work — Wage Range Transparency, will go into effect on October 1,2024. In passing this
law, Maryland joins in on a rapidly growing trend as multiple other states have passed similar requirements over the
last few years, including California, Colorado, Connecticut, Hawaii, Nevada, New York, Rhode Island, and Washington.
The new Maryland requirements are in addition to the state’s existing pay equity legislation, including a salary history
ban and a pay range upon request requirement, both passed in 2020.

Coverage Under the Law

The law applies to all employers (or persons who act directly or indirectly with an employee on behalf of another
employer) that engage “in a business, industry, profession, trade, or other enterprise in” Maryland. There is no
minimum employee requirement for coverage under this law.

The law also states that the disclosure requirements only pertain to positions that “will be physically performed, at
least in part,” in Maryland. The legislature has not defined “at least in part” and thus it is unclear whether the law
applies to positions that are based in another state but performed remotely in Maryland on occasion.


https://mgaleg.maryland.gov/mgawebsite/Legislation/Details/hb0238
https://mandrillapp.com/track/click/30204192/www.ecfr.gov?p=eyJzIjoiSXNRaEhZWWc2WEtfRjlzN2tSNUFrNTFNVGdZIiwidiI6MSwicCI6IntcInVcIjozMDIwNDE5MixcInZcIjoxLFwidXJsXCI6XCJodHRwczpcXFwvXFxcL3d3dy5lY2ZyLmdvdlxcXC9jdXJyZW50XFxcL3RpdGxlLTQyXFxcL2NoYXB0ZXItSVZcXFwvc3ViY2hhcHRlci1DXFxcL3BhcnQtNDQwP3RvYz0xXCIsXCJpZFwiOlwiNzI5NDZjY2VmNzAwNDZjNzhiMzdmMzdiZWRkZDE1NzJcIixcInVybF9pZHNcIjpbXCI1OTIyYzhiNjcyMmUxMTc1ZTEwNDEyNjFmODg1YjIyNDYwNjY1NGFjXCJdfSJ9
https://www.montgomerycountymd.gov/humanrights/min-wage.html#Transition
https://paidleave.maryland.gov/employers/Pages/home.aspx
https://legiscan.com/MD/text/HB649/id/2991855
https://mgaleg.maryland.gov/mgawebsite/Laws/StatuteText?article=gle&section=3-304.2&enactments=false
https://mgaleg.maryland.gov/mgawebsite/Laws/StatuteText?article=gle&section=3-304.2&enactments=false
https://dsd.maryland.gov/MDRIssues/5119/Assembled.aspx#_Toc177385268
https://dsd.maryland.gov/MDRIssues/5115/Assembled.aspx#_Toc172634334

The law also applies to any solicitation intended to recruit applicants for a specific position, which includes indirect
recruitment through a third party. For example, if an employer utilizes a recruiting agency, the agency would also need
to include the necessary disclosures in its advertisements.

Massachusetts
PFML Rate Sheets & Employee Notices — Dec 2, 2024

The Massachusetts Department of Family and Medical Leave has issued updated rate sheets, notices and a
workplace poster for 2025.

Contribution rates and benefit amounts for PFML are updated annually, and the law requires employers to provide
current employees with information on the new contribution rate 30 days before it changes on Jan. 1, which is Dec. 2,
2024. Employers must provide each new hire with a written notice about PFML within 30 days from the employee’s
start date. The employer must obtain the employee’s written acknowledgment of receipt or have the employee sign a
statement that they refused to sign the acknowledgment.

Employees are required to use them to meet obligations under the state’s paid family and medical leave (PFML) law.
Failure to comply with the law’s notice requirements can result in employer fines.

e 2025 Rate Sheet - Workers must be apprised of the 2025 PFML contribution rate by Dec. 2, 2024.
e 2025 Employee Notice* - Different forms of the notice are available for different types of employers.
e 2025 Workplace Poster - The poster must be displayed in the workplace.

* The department publishes separate notices for employers with 25 or more covered individuals, fewer than 25
covered individuals, 25 or more self-employed individuals, and fewer than 25 self-employed individuals.
Details included in the attached resource

Employers Must Complete HIRD Form - Dec 15, 2024
Massachusetts employers with six or more employees must annually submit a health care coverage reporting form,
referred to as the Health Insurance Responsibility Disclosure (HIRD). The HIRD form is available to be filled out
electronically starting Nov. 15 and must be completed by Dec. 15, 2024.

Dec. 15 - Covered employers must electronically complete the HIRD form by Dec. 15. This reporting requirement is in
addition to the Affordable Care Act’'s (ACA) federal employer reporting requirements under Internal Revenue Code
Sections 6055 and 6056.

Jan. 31 - Employers that sponsor an employer-sponsored health plan must provide Form 1099-HC by Jan. 31 of each
year. Most carriers will issue this form on behalf of employers.

Details included in the attached resource and will also be communicated in advance of the effective date

Amended State Earned Sick Time to Cover Reproductive Loss — Nov 21, 2024
Massachusetts has amended its earned sick time law to provide leave for employees experiencing reproductive loss.
The amendment takes effect Nov. 21, 2024.

The change allows a new reason for employees’ earned sick time use: to address their physical and mental health
needs and those of their spouse if the employee or the employee’s spouse experiences pregnancy loss or a failed
assisted reproduction, adoption or surrogacy.

Employer Reminder: Earned sick time in Massachusetts applies to all private employers and employees. Employers
with 11 or more employees must compensate the leave, while smaller employers may provide the time as unpaid.
Employees accrue one hour of leave for every 30 hours worked, and they may use up to 40 hours of earned sick time
annually.


https://www.mass.gov/info-details/pfml-workplace-poster-notices-and-rate-sheets-for-massachusetts-employers
https://www.mass.gov/info-details/pfml-workplace-poster-notices-and-rate-sheets-for-massachusetts-employers#2023
https://www.mass.gov/info-details/pfml-workplace-poster-notices-and-rate-sheets-for-massachusetts-employers#rate-sheets-for-employers-
https://www.mass.gov/info-details/pfml-workplace-poster-notices-and-rate-sheets-for-massachusetts-employers#workplace-poster-
https://www.mass.gov/doc/2025-pfml-mandatory-workplace-poster-english/download
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter149/Section148c
https://malegislature.gov/Bills/193/H4999

MA 2025 PFML Benefit to Increase — 2025

The Massachusetts paid family and medical leave (PFML) contribution rates will remain at their 2024 levels for 2025,

but the maximum employee benefit will increase. Beginning Jan. 1, 2025, the maximum weekly PFML benefit for
covered employees will be $1,170.64, up from $1,149.90 in 2024. The rate is based on the state’s average weekly
wage.

State’s Supreme Judicial Court Rules Leave Does Not Accrue During PFML
As a point of clarity, the Massachusetts Supreme Judicial Court ruled on September 13, 2024, that the state’s paid family
and medical leave (PFML) law does not provide for the accrual of vacation time, sick time and length-of-service credit
during the period workers are on PFML. The Supreme Judicial Court affirmed the lower court’s dismissal, holding that
the statute only ensures that any rights the employee already has to the benefits at issue are not affected while the
employee is on leave. As an additional reminder, Health insurance must be continued during PFML.

State Enacts Pay Transparency (July 2025) & Pay Data Reporting Law (Feb 2025)
On July 31, 2024, Massachusetts enacted the Frances Perkins Workplace Equity Act. This law requires employers with
100 or more employees to provide pay data reports to the Massachusetts state secretary effective Feb. 1, 2025, and
employers with 25 or more employees to disclose the pay range in job postings effective July 31, 2025.

Pay Data Reporting Requirements

Under the new law, all employers with 100 or more employees who are subject to federal equal employment
opportunity (EEO) reporting requirements (i.e., required to file EEO-1, EEO-3, EEO-4 or EEO-5 data reports) must provide
a copy of their federal EEO data reports for the prior year to the Massachusetts state secretary by Feb. 1. The reports
must contain workforce demographic and pay data categorized by race, ethnicity, sex and job category.

Pay Transparency Requirements
Effective July 31, 2025, employers with 25 or more employees will be required to:
e Disclose the pay range for a specific position in the posting of the position;
e Provide the pay range for a specific position to an employee who is offered a promotion or transfer to a new
position with different job responsibilities; and
e Provide the pay range for a particular position to an existing employee holding such position or to an applicant for
such position upon request.
Under the new law:
e “Payrange” means the annual salary or hourly wage range that the employer reasonably and in good faith expects
to pay for such position; and
e “Posting” means any advertisement or job posting intended to recruit job applicants, whether such recruitment is
done by the employer or through a third party.

No Retaliation

Employers may not terminate or otherwise retaliate or discriminate against any employee or applicant for exercising
their rights under the pay transparency provisions of the law (e.g., make a complaint, or institute or testify in any
proceeding regarding an alleged violation).


https://www.mass.gov/info-details/paid-family-and-medical-leave-employer-contribution-rates-and-calculator#2024-
https://www.mass.gov/info-details/how-pfml-weekly-benefit-amounts-are-calculated-andor-changed
https://www.mass.gov/info-details/paid-family-and-medical-leave-pfml-overview-and-benefits
https://malegislature.gov/Bills/193/H4890.pdf

Enforcement and Penalties
The Massachusetts attorney general has the exclusive authority to enforce the law.
Employers that fail to submit an annual report or post pay ranges will be subject to

e awarning for the first offense,

e $500 for the second offense,

e $1,000 for the third offense, and

e penalties ranging from $7,500 to $25,000 for subsequent offenses.
For violations that occur on or prior to July 31, 2026, employers will have two business days to cure a violation before
incurring a fine.

State Requires Pay Range Disclosure and Pay Data Reporting — Feb 2025 & July 2025

On July 31, 2024, Massachusetts Governor Maura T. Healey signed into law regulations requiring employers to
disclose pay range information.

Employers will have some time to get ready for these new requirements:

Date Covered Employer Obligation

February 1, Employers with 100 or more employeesin ~ Submit demographic and pay

2025 Massachusetts and subject to federal EEO  data to the Secretary of the
filing requirements Commonwealth

July 31, Employers with 25 or more employees in Pay range disclosure obligations

2025 Massachusetts go into effect

Employer-away: To prepare for this new requirement, Covered Employers with 25 or more employees in
Massachusetts should take measures to comply before July 31, 2025. More to come as the effective date approaches

Michigan
State Issues FAQs and Other Materials for Earned Sick Time Act — Feb 21, 2025

The Michigan Department of Labor and Economic Opportunity has published answers to frequently asked questions
(FAQs) about the upcoming Earned Sick Time Act (ESTA) that will take effect Feb. 21, 2025. The department has also
posted a brochure and sample workplace poster on its website, along with a recorded webinar discussing the law.

State Supreme Court Increases Minimum Wage and Paid Leave — Feb 2025
Michigan Supreme Court reversed a lower court decision, reinstating wage and paid sick leave laws presented as 2018
ballot initiatives. This means significant changes to Michigan's minimum wage and paid sick leave requirements,
including the eventual elimination of the tipped minimum wage. The ruling was issued in the case Mothering Justice v.
Attorney General.

Employer Takeaways: Employers should review the new minimum wage, comp time and expanded paid sick leave
requirements to ensure compliance by Feb. 21, 2025.

Paid Sick Leave Expansion

The original paid sick leave provisions of the 2018 ballot initiative will take effect Feb. 21, 2025.
The legislature’s amendments to the ESTA significantly narrowed employee benefits, and they renamed the law the
Paid Medical Leave Act (PMLA), which is currently in effect.



https://www.michigan.gov/leo/bureaus-agencies/ber/wage-and-hour/paid-medical-leave-act
https://legislature.mi.gov/Laws/MCL?objectName=MCL-ACT-338-OF-2018
https://www.michigan.gov/leo/-/media/Project/Websites/leo/Documents/WAGE-HOUR/Earned-Sick-Time_4_column_brochure.pdf?rev=72b221433d184b51a8add59b9e0de02d&hash=0AAF493995AB992B0E31CD1C9F7A33CA
https://www.michigan.gov/leo/-/media/Project/Websites/leo/Documents/WAGE-HOUR/WHD-99xx-Information-Sheets/WHD-9911-PMLA-Poster/EARNED-SICK-TIME-ACT-Poster_9911.pdf?rev=a0590892c80c4220a53b09154e144f72&hash=F969B888FBF077E37104950A3FF56F0A
http://www.legislature.mi.gov/(S(0jrxjwf43f2ohimqzwrfflnu))/mileg.aspx?page=GetObject&objectname=mcl-act-338-of-2018#:~:text=AN%20ACT%20to%20require%20certain,and%20duties%20of%20certain%20state

79y differences between the laws include that the more generous ESTA:
e Covers all employers (the PMLA exempts employers with fewer than 50 employees);
Covers all employees (the PMLA contains employee exemptions);

Requires accrual of one hour of leave per every 30 (not 35) hours worked;

Allows employees to use 72 hours of leave annually instead of 40; and

Prohibits employers from taking retaliatory action against employees.

Minimum Wage Increases
In keeping with the terms of the original Wage Act, which would have increased Michigan’s minimum wage starting in
2019, the state’s Supreme Court established a minimum wage and tip credit schedule as follows:

e Feb. 21, 2025—The minimum hourly wage will be $10 plus the state treasurer’s inflation adjustment, which is
calculated according to state law. Tipped employees must be paid at least 48% of the minimum wage.

e Feb. 21, 2026—The minimum hourly wage will be $10.65 plus the state treasurer’s inflation adjustment, which is
calculated according to state law. Tipped employees must be paid at least 60% of the minimum wage.

e Feb. 21, 2027—The minimum hourly wage will be $11.35 plus the state treasurer’s inflation adjustment, which is
calculated according to state law. Tipped employees must be paid at least 70% of the minimum wage.

e Feb. 21, 2028—The minimum hourly wage will be $12 plus the state treasurer’s inflation adjustment, which is
calculated according to state law. Tipped employees must be paid at least 80% of the minimum wage.

e Feb. 21, 2029, and thereafter—The state treasurer will calculate the inflation-adjusted minimum hourly wage
according to state law. Tipped employees must be paid at least the minimum wage, as the tip credit will cease to
exist.

In addition, on Feb. 21, 2025, another provision of the original Wage Act takes effect. Employees will be allowed to
accrue 1.5 hours of paid time off for every hour of overtime worked in lieu of compensation (“comp time”), up to a
maximum of 240 hours. The law allows employees to later convert the comp time back into compensation at the same
wage they were earning when the hours accrued.

Michigan Expands Antidiscrimination Protections
As of February 13, 2024, Michigan has expanded its antidiscrimination law to prohibit discrimination against employees
and applicants on two fronts. This law applies to employers of all sizes.
e Expanded the definition of “sex” to include all terminations of pregnancy and related medical conditions.
e State added sexual orientation and gender identity or expression as protected categories under the statute.

Employer Take Away:
Double check your Equal Employment Opportunity (EEO) policy, and any other policies that include protected classes,
to ensure sexual orientation and gender identity or expression are included. If they’re not included be sure to update it.

Minnesota
State Paid Leave Wage Reports - Oct 31, 2024

Minnesota employers of all sizes will be required to submit their first employee wage reports to the state by October
31, 2024, as part of their obligations under the state’s Paid Leave law. The reports must include each employee’s
name, Social Security number, hours worked, and wages paid for the period of July 1, 2024, through September 30,
2024. Employers will need to submit this information quarterly through the state’s Unemployment Insurance (Ul)
online system. Employers that are covered by the Ul program will be able to submit a single wage detail file for both
programs when they pay their Ul taxes. Employers not covered by Ul are required to set up a “Paid Leave Only”
account in the Ul system.

For more information, see Minnesota’s Paid Leave employer website or the September HR WIRE

State Makes Several Changes to Work Comp Laws — Aug & Oct 2024


https://paidleave.mn.gov/employers/faq/index.jsp
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Although changes are not likely to greatly impact employers, the below is provided for informational purposes to kep
employers aware of the recent changes.

The governor of Minnesota recently signed legislation that changed a number of key workers’ compensation laws. The
bill was enacted on May 8, 2024, with some changes going into effect Aug. 1, 2024, and others to go into effect on
Oct. 1, 2024, with the aim of such being to offer improved financial support, fair compensation and more thorough
processes for determining benefits.

Key Changes

Procedural timeline extensions;

An increase to the maximum compensation rate increase;
Medical record penalties:

Average weekly wage (AWW) revisions for agricultural workers;
Attorney fees increase; and

An increase in home remodeling benefits.

Employment Law Updates — Aug 2024
The below take effect August 1, 2024, and apply to employers of all sizes:

ANTIDISCRIMINATION LAW EXPANDED

Minnesota’s antidiscrimination statute has had minor updates to several definitions.

First, the definition of disability has been updated to include impairments that are episodic or in remission if they
would materially limit a major life activity when active. This brings Minnesota’s definition in line with the federal
Americans with Disabilities Act (ADA) (which only applies to employers that have 15 or more employees).

Second, the definition of discriminate has been broadened to include any form of harassment, not just sexual
harassment.

Finally, the definition of familial status has been broadened to include, among other things, having custody of a minor
child (even when they don't live with you) and caregiving for an incapacitated person whom the employee lives with.
Employer takeaway: If your Equal Employment Opportunity (EEO) policy includes these definitions (which is unlikely),
update it by August 1.

EARNINGS STATEMENTS MUST BE RETAINED

All employers must keep a record of earnings statements for each nonexempt employee for every pay period for at
least three years as part of their recordkeeping requirements under the state’s Fair Labor Standards Act. While federal
law already requires that pay records of nonexempt employees be kept for three years, the state law is more specific
in requiring that earnings statements (aka pay stubs) be retained.

PREGNANCY AND PARENTING LEAVE CHANGES

The provisions regarding the continuation of benefits in the Pregnancy and Parenting Leave law and the pregnancy
accommodations law have been updated to align with the state’s upcoming Paid Leave law.

Employers are required to maintain coverage and continue paying their share of any group insurance premiums
during any period of benefits or leave granted under these statutes. Employees are responsible for maintaining
their portion of the premium payments.

Additionally, employers can’t reduce an employee’s Pregnancy and Parenting Leave entitlement by any period of
paid or unpaid leave an employee takes for prenatal care medical appointments.

Employer takeaway: Adjust language in your policies as needed and ensure that you pay the group insurance
premiums during covered pregnancy and parenting leaves.

TIPS RECEIVED BY ELECTRONIC MEANS
Employers must credit any tips an employee receives through electronic means (like a credit card) in the pay
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period they are received and must distribute the full amount of the tip that was indicated in the payment to the
employee no later than the next scheduled pay period.

Employer Takeaway: Work with your payroll or accounting department to ensure tips are distributed in a timely
fashion and are not reduced by credit card service (or other) fees.

ORAL FLUID DRUG TESTING

Employers will be permitted to conduct applicant and employee oral fluid (saliva) testing for drugs, alcohol, and
cannabis under specific circumstances, without having to use a testing laboratory to conduct the initial test. The
law requires that employers follow specific procedures regarding notifying the employee of the test results and
confirming a positive test result at an employee’s request. Due to the overall complexity of Minnesota’s
employment drug testing laws, we recommend consulting with an attorney if you're interested in doing this kind of
testing.

Minimum Wage Update — July 1

Minneapolis

The minimum wage will be $§15.57 for employers of all sizes.
St. Paul

Employers with 1-5 employees: $12.25

Employers with 6—100 employees: $14

Employers with 101 or more employees: $15.57

Minnesota Amends Sick Leave, Paid Family and Medical Leave
Minnesota has enacted the 2024 Transportation, Housing and Labor Omnibus Budget Bill, which makes numerous
changes to the state’s earned sick and safe time (ESST) and paid leave laws.

Amended Sick & Safe Leave Law:

The most significant changes relate to reporting and usage requirements, and a majority of the clarifications and
updates to the ESST law are effective immediately. The changes of most practical importance to companies
employing workers in Minnesota relate to tracking ESST, reporting requirements, using paid time off to satisfy ESST
requirements, and covered employees:

e The amendments override the Minnesota Department of Labor and Industry’s position that employers must track
ESST using the smallest increment of time the employer uses for tracking time worked. Instead, employers are
permitted to require ESST use in increments of no less than 15 minutes.

e Employers are no longer required to include information about accrued and used ESST on each earnings
statement issued to an employee. Instead, employers have the option of making the information available to
employees through an electronic system, as long as the employer provides access to a computer that employees
can use to check their ESST balance during regular working hours.

o Effective Jan. 1, 2025, employers who meet their ESST obligations through a general paid time off policy will
have to follow ESST requirements with respect to all such paid time off. In other words, employers who do not
maintain a separate ESST bank will be required to allow all available time off that can be used for personalillness
or injury to be taken as ESST, as long as the time qualifies as ESST under the statute.

e An employee is immediately covered and may begin using ESST if it is anticipated that the employee will work
at least 80 hours in a year for an employer in Minnesota. The previous statutory language had suggested that
an employee was not eligible for ESST until they had actually worked 80 hours in the state.

The amendments also include new information on how to calculate pay for ESST and use of ESST as bereavement
leave.

Under Minnesota’s Paid Leave Law (PLL) that was passed in 2023, eligible employees may take up to 20 weeks per
year of paid leave during certain family and medical leave events starting in January 2026. The PLL created a state-run
family and medical leave insurance account modeled after the unemployment insurance fund. By October 31, 2024,


https://www.revisor.mn.gov/laws/2024/0/Session+Law/Chapter/127/
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employers must submit their first quarterly wage detail report. This first report will be based on wages paid betwee
July 1, 2024, and September 30, 2024. Reports will be submitted through DEED’s employer portal. DEED'’s
website explains in detail what must be included on a wage detail report and how to submit it.

Minnesota Employers Must Provide Paid Sick Leave in 2024
Effective Jan. 1, 2024, nearly all Minnesota employers are required to provide their workers with paid earned sick and
safe time (ESST). Employees are eligible for ESST if they work at least 80 hours in a year in Minnesota. Leave accrues
at a rate of one hour of ESST for every 30 hours worked, up to a maximum of 48 hours per year. Employers must give
notice to all employees that they are entitled to ESST, and any employee handbooks must include a notice of employee
rights and remedies.

Significant Changes to State’s Independent Contractor & Employment Laws - Updates to

Employee Misclassification Prohibitions — July 1

Effective July 1, 2024, all employers, as well as their owners, risk significantly increased penalties for
misclassifying employees as independent contractors. In addition, it changes the independent contractor test for
those performing building construction or improvement services. Under the new statute, no person may:

o Fail to classify, represent, or treat an individual who is an employee as an employee under applicable law.

o Fail to report a person as an employee when required by applicable law.

e Require an employee to misrepresent or misclassify themselves as non-employees, including as an

independent contractor.

Officers or agents who engage in the above prohibited activities can be deemed personally liable. Compensatory
damages to any misclassified person may be available, along with penalties of up to $10,000 for each misclassified
person and each violation, and a penalty of up to $1,000 for each person who fails to cooperate or obstructs an
investigation into violations of the classification law. Additional clarifications and additions specific to construction
employees and contractors have also been added.

Key Takeaway: Employers operating in Minnesota should carefully evaluate whether the independent contractors
with whom they conduct business are properly classified under state law. In particular, in the construction industry,
contractors have until March 1, 2025, to review their business models and contracts to ensure that their
subcontractors meet the new 14-factor test. With the new 14-factor test focused on the time at which the services
were provided, construction contractors will want to be extra vigilant to ensure that their subcontractors’
registrations and licenses remain valid through the entire time when they are performing work for the contractor.
Inadvertent lapses in registrations/licensure could lead to significant misclassification liabilities.

(Minn. Stat. §§ 177.27,181.722, 181.723)

New Pay Transparency Disclosure Requirements - Jan 1, 2025
The Minnesota legislature continues to expand protections for job applicants. In 2023, Minnesota enacted
legislation that prohibits employers from inquiring into an applicants’ pay history during the hiring process.
Minnesota Gov. Walz signed the Omnibus Labor and Industry policy bill, including new job posting requirements.
This law is in addition to existing Minnesota wage disclosure protections for employees. Now, most employers
will be required to disclose salary ranges in their job postings. The pay transparency law will take effect January
1,2025.
Who must comply with the pay transparency requirements?
The pay transparency requirements apply to any person or entity that employs 30 or more employees at one or
more sites in Minnesota.
What must be included in job postings?
Covered employers must disclose in each posting for each job opening the starting salary range, and a general
description of all benefits available and other compensation to be offered to a hired applicant. This could include
health insurance, retirement options, bonuses, or other financial perks that come with the position.
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“Salary range” means the minimum and maximum annual salary or hourly range of compensation for a job
opportunity at the time of the posting of an advertisement for that job opportunity. Salary ranges can be based
on the employer’s good faith estimate but must not be open-ended. An employer that does not plan to offer a
salary range for a position must list the fixed pay rate.

What is a “posting”?

A job posting means anything intended to recruit job applicants for a specific available position. This could
include recruiting done directly by the employer or indirectly through a third party. It includes postings made
electronically or via printed hard copy.

Employer Take away: Minnesota employers should review their current pay rates, hiring practices, and job
postings in anticipation of the January 1, 2025, effective date.

Missouri

State Passes Paid Sick Leave Initiative — Spring 2025
On Nov. 5, 2024, voters in Missouri passed Proposition A, a ballot initiative requiring employers to provide employees
with earned paid sick time (EPST). (Note that the Missouri election results are unofficial until they have been certified
in accordance with state law, which may not happen until Dec. 10, 2024.)

The annual leave amount for larger employers is 56 hours; for smaller employers, the amount is only 40 hours.
April 15, 2025 - Employers must provide notice of the law to employees.

May 1, 2025 - Workers may accrue and use earned paid sick time.

Details included in the attached resource and will also be communicated in advance of the effective date.

Nebraska
State Enacts Paid Sick Leave — Fall 2025

On Nov. 5, 2024, Nebraska voters passed Initiative Measure 436, known as the Nebraska Healthy Families and
Workplaces Act; the new law requires employers to provide 40-56 hours of paid sick time per year, depending on their
size. Eligible employees can begin taking paid sick leave under the law Oct. 1, 2025.

Sept. 15, 2025 - Notice requirements take effect under the new paid sick time law.
Oct. 1, 2025 - Employees may begin taking paid sick time.
Details included in the attached resource and will also be communicated in advance of the effective date.

Nevada

Updated Minimum Wage Increase — July 1
Beginning July 1, 2024, the hourly minimum wage in Nevada will increase to $12 for all employers.
As of that date, the tiered minimum wage rates currently allowed by the state based on whether employers offer
qualifying health benefits will be eliminated, and a single minimum wage rate will apply to all employers.

New Hampshire

Hampshire Prohibits Hairstyle Discrimination — Sept 1, 2024
New Hampshire law will prohibit employers of all sizes from discriminating against applicants and employees based
on their protective hairstyle. Protective hairstyles are defined as hair type or style, including braids, locs, tight coils or
curls, cornrows, Bantu knots, Afros, twists, and head wraps. NH H 1169 was signed by the governor on July 3, 2024.

Employer Takeaways:
e Employers that have dress or grooming policies that regulate hairstyles should consider whether those policies
are truly necessary for the organization.
e Employers should review policies to ensure your equal employment opportunity (EEO) policies to include
protective hairstyles


https://www.sos.mo.gov/CMSImages/Elections/Petitions/2024-038.pdf
https://sos.nebraska.gov/sites/default/files/doc/elections/2024/2024%20Ballot%20Measures%20Pamphlet.pdf
https://www.gencourt.state.nh.us/bill_status/billinfo.aspx?id=1204&inflect=2

State Adds Protections for Volunteer Firefighters and EMTs — Aug 2024
Effective August 13, 2024, employers of all sizes will be prohibited from taking adverse action against volunteer
firefighters and emergency medical technicians (EMTs) for reporting late to work because they are responding, in their
official capacity, to an emergency they come across or witness while heading to work. Employers are not required to
compensate nonexempt employees for the time missed.

Guns in Trunks State Regulation — Jan 1, 2025

Starting January 1, 2025, employers of all sizes will be subject to new limitations with respect to firearms stored in
employees’ personal vehicles. Specifically, all employers can't:

e Require that employees disclose whether there is a firearm or ammunition in their vehicle

e Search an employee’s vehicle for a firearm or ammunition
Additionally, employers that are state or federal government contractors can't prohibit employees from storing a
firearm or ammunition in their vehicle on the employer’s property if the employee can legally possess a firearm, the
vehicle is locked, and the firearm or ammunition isn’t visible. HB 1201 and HB1336 were signed by the governor on
July 12, 2024.

New Jersey

New Jersey Family and Disability Insurance Leave Rates to Increase - 2025
New Jersey has increased its temporary disability insurance (TDI) and family leave insurance (FLI) contribution rates
for 2025
e 2025 TDI Contribution Rate - The TDI contribution rate for workers will be 0.23% of employee wages in 2025.
e 2025 FLI Contribution Rate - The FLI employee contribution rate will be 0.33% of wages in 2025.
The “Notice of Employer Contribution Rates” for fiscal year 2024-25 is now available for download via Employer
Access.

Expanded Pay Transparency Regulations — July 2025
A bill signed into effect by Governor Murphy this month (Senate Bill 2310) will only add to employers’ obligations.
Starting June 1, 2025, the new law will require you to disclose certain compensation and benefits information in job
listings and for promotional opportunities.

o Currently, New Jersey employers are prohibited from discriminating against or discharging an employee for
exercising their rights under the law, including requesting, discussing, or disclosing pay-related information.
Additionally, New Jersey employers cannot ask job applicants about their salary history.

o New Legislation will require pay transparency for both promotional opportunities and employment listings. The
requirements will apply to New Jersey employers with 10 or more employees over 20 calendar weeks that do
business, employ workers, or take applications for employment in the state. Employers will need to disclose
the hourly wage or salary (or range) and a general description of benefits and other compensation programs
for which the employee would be eligible. This information is to be in each posting for a new job, as well as
transfer opportunities that are advertised externally or internally.

Job Postings

Employers will need to include the hourly wage or salary (or a range) and a general description of benefits and
other compensation in job postings. This applies to internal postings as well, such as those for transfer
opportunities.

Promotion Opportunities

Before making promotion decisions, employers need to make reasonable efforts to notify employees in the
affected departments about promotion opportunities that have been advertised, either internally or externally.
A promotion is defined as a change in job title and an increase in compensation.


https://www.gencourt.state.nh.us/bill_status/billinfo.aspx?id=1410&inflect=2
https://www.gencourt.state.nh.us/bill_status/billinfo.aspx?id=1810&inflect=2
https://www.nj.gov/labor/ea/employer-services/register-update/employeraccess.shtml
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https://pub.njleg.state.nj.us/Bills/2024/S2500/2310_R1.PDF
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Promotions that are awarded based on years of experience or performance (which generally wouldn’t be
advertised), as well as those that are required immediately due to unforeseen circumstances (such as the sudden
departure of a team manager), are exempt from these notification requirements.

Upcoming Deadlines for RetireReady NJ - Sept & Nov 2024
Employers that are required to participate in New Jersey'’s state-facilitated individual retirement account (IRA) savings
program—known as RetireReady NJ—must register or certify an exemption this Fall. To learn more access the
September HR WIRE.
e Sept. 15,2024 - Employers with 40 or more employees must register by this date.
¢ Nov. 15,2024 - Employers with 25-39 employees must register by this date.

State’s Secure Choice Retirement Savings Program Operational on June 30, 2024
Beginning June 30, 2024, the New Jersey Secure Choice Retirement Savings Program will be accepting registration for
private employers with 25 or more employees. The state will notify employers with instructions and deadlines to register
for or certify exemption from the program. The implementation deadlines are:

o September 15, 2024, for covered employers with 40 or more employees; and
o November 15,2024, for covered employers with 25 to 39 employees.
Details can be found on the New Jersey Secure Choice Retirement Savings Program page.

State Issues FAQs on Family Leave Act
Enacted in 1989, the NJFLA applies to private employers with 30 or more employees worldwide and to state and local
government agencies.
The New Jersey Division on Civil Rights has published answers to frequently asked questions (FAQs) about the New
Jersey Family Leave Act (NJFLA). According to the division, the guidance is intended to facilitate compliance with the
NJFLA by clarifying and explaining the division’s understanding of the law’s requirements. The FAQs do not impose any
new requirements, rights or obligations that are not included in the NJFLA.

New York

Clean Slate Act (Expanded Criminal History Protections)— Nov 16, 2024
New York law, at the state level and particularly at the city level, sets a range of parameters on whether, when and how
employers can consider an individual's criminal history in the context of employment decisions. Augmenting the
strictures New York imposes on employers, a new state law that takes effect November 16, 2024, called the Clean Slate
Act will seal certain categories of records at various intervals, so that it will no longer be possible for employers to learn
of certain types of criminal history. Employers that are unfamiliar with the range of New York protections in this context
may unwittingly create liability issues for themselves through their hiring practices.

New York employers can legally check conviction records, but when evaluating the results of a criminal history check,
state law requires that employers consider the relevance of the underlying conduct to the position for which the
individual is being hired, consistent with a range of factors delineated in Article 23-A of the state Correction Law.

Those factors include:
e the state’s public policy in favor of hiring those previously convicted of criminal offenses;
the specific duties and responsibilities of the job;
the extent to which the criminal offense will impact the applicant’s fitness or ability to do the job;
how much time has elapsed since the conviction;
how old the person was at the time of the offense;
the seriousness of the offense;
evidence of rehabilitation and good conduct; and
the employer’s interest in protecting its property and the safety and welfare of specific individuals or the
general public.


https://www.nj.gov/treasury/securechoiceprogram/
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Clean Slate Act Means Less Access

Once the Clean Slate Act takes effect, misdemeanor records will be sealed effective three years after the date
the individual was released from incarceration or, if the individual was not incarcerated then from the date of
sentencing. Felony records will be accessible for a longer period and sealed eight years after release from
incarceration, provided the individual does not then have another criminal charge pending and is not under
probation or parole. Certain convictions, including Class A felonies for which a maximum sentence of life
imprisonment could be imposed, and convictions requiring sex offender registration, are not eligible to be
sealed at any point in time.

Employers will, therefore, remain able to screen for the most egregious criminal behaviors, regardless of how
far back the conviction occurred. For lesser offenses, the state law will effectively take the decision making
process out of employers’ hands because older historic information will be unavailable.

NY Expands Protections for National Guard Service — Sept 27, 2024
New York now provides employment protections for employees who have been away from work on state active duty
with the National Guard pursuant to a call of the governor of New York or any other state. This law NY 3710 took
effect immediately upon signing on September 27, 2024, and applies to employers of all sizes.
Employer Takeaway: If your handbook policy related to protected military and National Guard leave is not already
expansive enough to cover this type of use, update it as needed.

New York PFL Contribution and Benefit Rates to Increase in 2025

New York state has published paid family leave (PFL) updates for 2025 on its website for the program. Both the
employee contribution rate and the maximum weekly benefit for the program will see increases over the rates for
2024. New York PFL is fully funded by employees through payroll deductions. Employers are not required to
contribute.

e The weekly employee benefit for New York state PFL leave will be capped at $1,177.32 in 2025, an increase

from 2024.

e The 2025 employee contribution rate for PFL will be 0.388% of gross wages, also increased from 2024.

e The maximum annual employee contribution for PFL in 2025 will be $§354.53.
Recap:
New York's PFL law provides eligible employees with up to 12 weeks of PFL. PFL coverage is typically added as a rider
on an employer’s existing disability insurance policy. Leave may be used for:

e Caring for a family member with a serious health condition;

e Birth, adoption or fostering of a child;

e A spouse’s, domestic partner’s, child’s or parent’s active military duty or impending active military duty; or

e Certain COVID-19-related reasons.

“Family member” is defined expansively and includes siblings.

State Enacts Retail Workplace Violence Prevention Law — March 25 & Jan 2027
On Sept. 4, 2024, New York enacted the Retail Worker Safety Act (the Act) (S8358C/A8947C). The Act is aimed at
enhancing worker safety and mitigating the risk of workplace violence in retail environments. It applies to employers
that have 10 or more employees working in a retail store. Under the Act, a “retail store” is defined as a store that sells
consumer commodities at retail and is not primarily engaged in the sale of food for consumption on the premises.

Important Upcoming Dates:

March 3, 2025 - Employers must have their workplace violence prevention policy and training implemented.

January 1, 2027 - Employers with 500 or more retail employees nationwide must provide panic-button access to
employees.


https://www.nysenate.gov/legislation/bills/2023/A3710
https://paidfamilyleave.ny.gov/2025
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Regulatory Requirements

e Employer must implement written workplace violence prevention policies that address workplace violence risk
factors and prevention methods.

e Additionally, they are required to provide information and interactive training to employees on various workplace
violence issues. These include “measures that retail employees can use to protect themselves when faced with
workplace violence,” such as de-escalation tactics, active shooter drills, emergency procedures, security alarms,
panic buttons, and other emergency devices. Employers will have to provide this training to each employee upon
hire, and then at least annually thereafter.

e Also, employers must provide access to panic buttons. This provision goes into effect on January 1, 2027, and
it applies to any employer with 500 or more retail employees nationwide. Employers that must comply with this
section may choose to provide panic buttons throughout their workplaces or mobile phone—based panic
buttons.

Key Takeaways: New York retail employers should review the requirements of the Act and create a workplace violence
prevention policy or adopt the model policy developed by the NY DOL by March 3, 2025. Retail employers that have a
current workplace violence prevention policy should ensure their policies meet or surpass the minimum requirements
of the NY DOL model policy. Retail employers should ensure that employees receive workplace violence prevention
training as required under the Act. In addition, employers with 500 or more employees should prepare to have panic
buttons implemented by Jan. 1, 2027, to comply with the Act’s requirements.

New York Requires_Paid Lactation Breaks - June 19
Paid Lactation Breaks
Effective June 19, 2024, all private sector employers (regardless of size) will be required to provide 30 minutes
of paid break time to employees who need to express breast milk for a nursing child at work. Employees must also be
allowed to use any existing paid break or meal time for breast milk expression in excess of 30 minutes. The law does
not explicitly cap the number of paid lactation breaks employees are entitled to per day. Rather, the law provides that
employers are required to provide paid lactation breaks “each time such employee has reasonable need to express
breast milk,” suggesting that employees may be entitled to multiple paid lactation breaks per day.
Currently, New York employers are only required to provide “reasonable unpaid break time” for breast milk expression
up to three years following childbirth. The new law retains this three-year limitation but significantly departs from
existing law by requiring that such breaks be compensated. Note that 2023 amendments to New York's lactation
accommodation law required employers to distribute a lactation accommodation policy to all employees which meets
or exceeds the model policy developed by the New York Department of Labor. Although that model policy has not yet
been updated, employers are encouraged to update their policies to reflect changes to the law.

Mandated Paid Prenatal Leave
The State of New York has become the first state to mandate paid prenatal leave. The legislature on April 19, 2024,
passed an amendment to New York Labor Law § 196-b that will require employers to provide up to 20 hours of
paid leave in a 52-week period for pregnant employees to attend prenatal medical appointments and
procedures. The leave entitlement was included in New York's final budget for fiscal 2025. This is the first law of
its kind in the United States as it provides a separate bank of paid, protected leave for pregnant employees for
prenatal care above and beyond existing paid leave entitlements.

Employer Takeaway: This amendment takes effect January 1, 2025. ETC will release an updated State Handbook
Addendum in advance of the effective date.

Learn More:

This “paid prenatal personal leave,” as it is called in the amendment, can be used by pregnant employees for
healthcare services, testing, or procedures that relate to their pregnancy. Paid prenatal leave does not appear to be
an accrued benefit, and the text of the amendment suggests it must be made immediately available to employees
in its entirety at the time they are hired. The 20 hours of paid leave can be taken in hourly increments. Per the
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amendment, employees are to receive compensation for paid prenatal personal leave at the employee’s regular rate
of pay or the applicable minimum wage, whichever is greater.

Paid prenatal personal leave is in addition to paid sick and safe leave (40 or 56 hours, depending on the size of the
employer) and paid family leave employees in New York are currently entitled to, and in addition to the separate bank
of paid safe leave available to employees working in Westchester County, New York. Note that under existing
programs, employees can use up to 26 weeks of short-term disability and paid family leave benefits in a 52-week
period. Employees who qualify are eligible for up to 12 weeks of paid family leave at 67% of their average weekly
wage, with certain maximum benefit caps that apply.

Some employees may also be eligible for unpaid leave under the Family and Medical Leave Act (FMLA) for serious
health conditions. The statute does not restrict the number of times paid prenatal leave can be taken by a single
employee over time, other than to limit the use to 20 hours in a 52-week period.

The amended law provides that unused paid prenatal personal leave is not a benefit that needs to be paid out upon
an employee’s termination, resignation, or other separation from employment.

RESOURCE: The state’s recently released FAQs say that employers can’t ask employees for information about their
health condition or request medical records or related documents in order to use paid prenatal leave.

Expanded Criminal History Protections
New York law, at the state level and particularly at the city level, sets a range of parameters on whether, when and how
employers can consider an individual’'s criminal history in the context of employment decisions. Augmenting the
strictures New York imposes on employers, a new state law that takes effect November 16, 2024, called the Clean Slate
Act will seal certain categories of records at various intervals, so that it will no longer be possible for employers to learn
of certain types of criminal history. Employers that are unfamiliar with the range of New York protections in this context
may unwittingly create liability issues for themselves through their hiring practices.

New York employers can legally check conviction records, but when evaluating the results of a criminal history check,
state law requires that employers consider the relevance of the underlying conduct to the position for which the
individual is being hired, consistent with a range of factors delineated in Article 23-A of the state Correction Law.

Those factors include:
e the state’s public policy in favor of hiring those previously convicted of criminal offenses;
o the specific duties and responsibilities of the job;
o the extent to which the criminal offense will impact the applicant’s fitness or ability to do the job;
e how much time has elapsed since the conviction;
e how old the person was at the time of the offense;
e the seriousness of the offense;
o evidence of rehabilitation and good conduct; and
o the employer’s interest in protecting its property and the safety and welfare of specific individuals or the
general public.

Clean Slate Act Means Less Access

Once the Clean Slate Act takes effect, misdemeanor records will be sealed effective three years after the date
the individual was released from incarceration or, if the individual was not incarcerated then from the date of
sentencing. Felony records will be accessible for a longer period and sealed eight years after release from
incarceration, provided the individual does not then have another criminal charge pending and is not under
probation or parole. Certain convictions, including Class A felonies for which a maximum sentence of life
imprisonment could be imposed, and convictions requiring sex offender registration, are not eligible to be
sealed at any point in time.
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Employers will, therefore, remain able to screen for the most egregious criminal behaviors, regardless of how
far back the conviction occurred. For lesser offenses, the state law will effectively take the decision making
process out of employers’ hands because older historic information will be unavailable.

State’s Expanded Privacy and Wage Protections
The following changes to New York’s employment laws apply to employers of all sizes.

PERSONAL ACCOUNT PRIVACY PROTECTIONS
Beginning March 12, 2024, employers will be prohibited from electronically accessing employees’ and applicants’
personal accounts.

What is a personal account, you ask?

A personal account is an electronic account used exclusively for personal purposes, where users can create or share
their own content. Examples include social media accounts, podcasts, blogs, and instant messages.

Specifically, employers can’t ask, require, or pressure employees or applicants to disclose login credentials, access their
personal accounts in the employer’s presence, or reproduce information contained in their personal accounts.

The law contains some exceptions. For instance, employers are still allowed to make employees provide access
information for nonpersonal accounts that provide access to the employer’s internal computer or systems, or accounts
that are used for business purposes (though, in some cases, prior notice may be required). Employers can also still view,
access, and use information about employees and applicants that is publicly available or doesn’t require special access.

Action Items
Make sure those involved in the hiring process, as well as all in supervisory roles, are aware of these prohibitions.
Check your social media and electronic device policies to make sure they're compliant.

WAGE PAYMENT PROTECTION CHANGES

As of March 13, 2024, the state’s earnings threshold for the applicability of wage payment protections for those
employed in a bona fide executive, administrative, or professional capacity will increase from $900 per week to $1,300
per week.

This law does not change the minimum salary for exempt employees—it simply extends certain longstanding wage
payment rules to those who make $1,300 or less per week.

Action Items
Employers will now need to make sure these employees are:
e Paid wages at least semimonthly, have provided advance written consent for direct deposit, and are
e Paid any benefits or wage supplements (e.g., reimbursements for out-of-pocket business expenses) within 30
days of becoming due.

Oregon

MINIMUM WAGE INCREASES 7.1.24

The hourly minimum wage in Oregon will increase as follows:
« Portland Metro (within Portland’s Urban Growth Boundary): $15.95
« Nonurban Counties: $13.70
o All Other (“Standard”) Counties: $14.70

Predictive Scheduling Exceptions Broadened

The state’s predictive scheduling law (which only applies to employers in the retail, hospitality, and food services
industries with 500 or more employees) will contain a new exception for short-notice schedule changes due to PLO,
OFLA, and related leaves. Specifically, when an employer is provided with less than 14 days’ notice of an employee
going out on, or returning from, a protected leave, they won’t owe predictive scheduling pay to an employee who is
temporarily covering the absent employee’s shifts.

Employer Takeaways: If this law applies to you and your policy includes exceptions to required pay, update it to
include this scenario.




Oregon Family Leave Act — July 1

Employers covered by the Oregon Family Leave Act (OFLA) (those with 25 or more employees in Oregon) should be
aware of the following significant changes to the law.
Forward-Looking Leave Year Required
Employers will be required to use a forward-looking leave year to determine the amount of OFLA leave an employee is
entitled to take within a given one-year period. The forward-looking leave year is a consecutive 52-week period,
beginning on the Sunday immediately preceding the date on which leave begins. Employers that don’t currently use a
forward-looking leave year calculation will have to transition to one as of July 1.
Many Covered Reasons for Leave Eliminated
OFLA's covered reasons for leave will be significantly reduced to limit overlap with Paid Leave Oregon (PLO). OFLA
will no longer cover the following reasons for leave:

e To care for an infant or newly adopted or foster child

« To care for a family member with a serious health condition (except for caring for a sick or injured child at

home)
» To recover from, or seek treatment for, the employee’s own serious health condition

Employees’ leave entitlement under OFLA will be limited to the following:

« Up to 12 weeks of leave per year to either care for a child at home because they are sick or injured (for both
serious and nonserious health conditions) or because their school or care provider is closed due to a public
health emergency.

« Up to four total weeks of leave per year for bereavement (employees are still allowed to take two weeks of
leave for each death, but the total amount of leave has been reduced from 12 weeks to four weeks).

» Up to 12 weeks of leave for any illness, injury, or condition related to their own pregnancy or childbirth that
prevents them from performing any available job duties offered by the employer. (As before, this time is
available in addition to an employee’s use of OFLA for other purposes.)

» Up to 14 days per deployment under the Oregon Military Family Leave Act.

Additionally, from July 1, 2024, through December 31, 2024, OFLA will provide employees with two weeks of leave to
complete the necessary legal steps for the placement of a foster child or the adoption of a child. These two weeks are
available in addition to an employee’s use of OFLA for other purposes. Beginning January 1, 2025, this will be covered
under PLO.

Rescinding Previously Designated OFLA Leaves

Oregon’s Bureau of Labor and Industries (BOLI) requires employers to take certain steps with respect to rescinding
approvals for OFLA leaves that are currently covered under the law but won’t be as of July 1, 2024. Employers can use
the model notice provided by the Oregon Employment Department for these communications. See the platform for
more information or the recently updated BOLI page covering the changes.

OFLA and PLO Won'’t Run Concurrently

OFLA and PLO will no longer run concurrently. This means that any leave taken under one law will be in addition to any
leave taken under the other.

Employer Takeaways:

« Update your OFLA policies if still needed

e Prepare for the new forward-looking OFLA leave year

e Provide necessary notices for leaves that will no longer be covered by OFLA

PLO & Use of Accrued Paid Leave
Employees on PLO leave will be entitled to use any accrued paid leave in conjunction with PLO benefits, up to the
amount that would result in full wage replacement. Employers will also have the option of allowing the use of accrued
paid leave in an amount that would result in the employee getting more than full wage replacement. Additionally, if
multiple types of accrued leave are available to an employee, the employer can determine the order in which the
different types of accrued leave are used.
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Employer Takeaways: Update your PLO policy to state that employees have the option to use any accrued paid leave
they have available to make themselves whole and specify whether they will be permitted to use accrued paid leave
to exceed full wage replacement.

State’s OFLA, PLO & Sick Time Changes

NOTE: Under a temporary rule, Oregon employers have until June 1, 2024, to inform workers if their previously
approved leave will not meet the requirements of the Oregon Family Leave Act (OFLA) as of July 1,2024. On March
20, 2024, Governor Tina Kotek signed into law Senate Bill 1515, which eliminated some qualifying reasons for
leave under the Oregon Family Leave Act (OFLA) that overlapped with qualifying reasons for leave under Paid
Leave Oregon, effective July 1,2024. On May 8, 2024, the Oregon Bureau of Labor and Industries issued

a temporary administrative order to address the fact that some employers will have approved employees take OFLA
leave for reasons that, as of July 1, 2024, will no longer qualify for OFLA leave but that will qualify for Paid Leave
Oregon.

Oregon updated several aspects of the Oregon Family Leave Act (OFLA) to align with its new paid family and medical
leave law, Paid Leave Oregon (PLO). The changes should assist employers in managing the overlap between these two
benefits. PLO benefits became available on September 3, 2023, which is also when the new definition of “family
member” under OFLA takes effect. Because Oregon Sick Time uses the same definition of family member as OFLA, the
Sick Time law is effectively amended as well.

Definition of Family Member

The definition of family member under OFLA—and Oregon’s Sick Time law—will match the PLO definition. The new
definition expands the relationships that qualify as family. Family member will now include an employee’s: Spouse,
Domestic partner, Child, Parent, Grandparent, Grandchild, Sibling (which includes stepsiblings), Spouse or domestic
partner of their child, parent, sibling, grandparent, or grandchild and any individual related by blood or affinity whose
close association with a covered individual is the equivalent of a family relationship (e.g., a boyfriend or girlfriend,
honorary aunts and uncles, best friends, or roommates)

Leaves Run Concurrently
OFLA must run concurrently with PLO—not in addition to it—when the leave reason qualifies under both laws.

Mandatory Forward-Looking OFLA Benefit Year in 2024

Beginning on July 1, 2024, employers will be required to use a forward-looking benefit year for purposes of calculating
an employee’s OFLA leave entitlement—the same method that's used to calculate an employee’s eligibility for PLO. This
method tracks the employee’s 52-week benefit year beginning the Sunday before their first use of leave.

Employer Action Items
e If your OFLA or Oregon sick leave policies define family member, update the definition to comply with these
changes or remove the detailed definition entirely. Updated OR State Handbook addendum forthcoming to
include even more added “Family Member” clarification policy language February 2024.
e Ensure that you are running OFLA concurrently with PLO when the absence qualifies for both types of leave
e Implement a forward-looking benefit year for OFLA by July 1, 2024 (if you don't already use that method), and
consider changing your FMLA benefit year to match
Resources:
e Family Leave Act (OFLA)
e Paid Leave Oregon (PLO)
e SB1515

Oregon Updates Leave Regulations
On February 29, 2024, Oregon finalized regulations affecting the Oregon Family Leave Act (OFLA) and the Sick Time
law—(BLI 9-2024)- took effect just a few days later on March 2, 2024. While many of the updates were technical
adjustments to bring continuity and clarification to the state’s various leave laws, there were some more substantive
changes, and we've provided the highlights below.


https://www.oregon.gov/boli/about/Documents/BLI_14-2024TrackedChanges.pdf
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https://secure.sos.state.or.us/oard/viewReceiptPDF.action?filingRsn=56648
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" The updated regulations:

o Allow employers to require that employees document the existence of an “affinity” relationship when using sick
leave or OFLA leave to care for or grieve a family member and provide sample language.

o Eliminate the requirement, under both laws, that a domestic partner (as a type of family member) be of the same
sex as the employee.

e Require employers to count any hours of protected leave the employee has taken when calculating an
employee’s average hours per week for OFLA eligibility purposes.

e Expand OFLA's definition of serious health condition to include disability resulting from the termination of a
pregnancy and absences due to fertility or infertility treatments (reasons employees can take pregnancy
disability leave).

o Allow employees who qualify for leave under both OFLA and Paid Leave Oregon (PLO) to use any available paid
time off during that dual-coverage leave.

e Require employers that transition to a rolling-forward, one-year period to provide all eligible employees with a
new, full leave bank at the beginning of the new OFLA leave year.

o Clarify that when an employer receives notice (from any source) that an employee has applied for PLO, they have
sufficient information to temporarily designate the absence as OFLA leave.

Employer Takeaway: Update your leave policies to include these details if they are topics you have covered within
those policies

Pennsylvania

PA Now Permits Direct Deposit Payment of Workers’ Compensation Benefits
On Oct. 29, 2024, Pennsylvania amended its workers' compensation laws to provide standards by which self-insured
employers pay their employees workers’ compensation benefits. These new standards allow self-insured employers
to permit direct deposit of workers’ compensation benefits and provide the requirements for doing so.
This requirement goes into effect on Dec. 29, 2024. However, on Dec. 29, 2025, all self-insured employers must permit
payment by direct deposit. Interested employers are advised to check out the state’s website to learn more.

State Amends Data Breach Reporting Law — Sept 26, 2024
On June 28, 2024, Pennsylvania enacted Senate Bill 824 (SB 824), which makes significant changes to the state’s
Breach of Personal Information Act (the Act). SB 824 establishes new requirements to notify the Office of the Attorney
General of certain types of data breaches, changes the thresholds related to notifying credit reporting agencies, and,
under certain conditions, requires organizations to provide free credit report and credit monitoring services to
individuals whose information was compromised by a data breach. The amended version of the Act goes into effect
on Sept. 26, 2026.

Employer Takeaway: Organizations that are covered by the Act should evaluate and update their data breach
response plans and procedures to ensure that the new requirements are met. Additionally, organizations are advised
to assess their cyber insurance policies and the corresponding limits to determine if they are adequate in light of the
new requirements.

Changes to Regulatory Notification
Once SB 824 takes effect, whenever an organization provides notice of a data breach under Pennsylvania law to more
than 500 residents of the state, it will also be required to concurrently notify the Pennsylvania attorney general. The
notice to the Pennsylvania attorney general will need to include the following information:
e The organization’s name and location;
The date of the breach;
A summary of the breach incident;
An estimated total number of individuals affected by the breach; and
An estimated total number of individuals in Pennsylvania affected by the breach.


https://www.legis.state.pa.us/cfdocs/legis/PN/Public/btCheck.cfm?txtType=PDF&sessYr=2023&sessInd=0&billBody=S&billTyp=B&billNbr=1232&pn=1949
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https://www.legis.state.pa.us/WU01/LI/LI/US/HTM/2005/0/0094..HTM

Changes to the Threshold for Notice to Credit Reporting Agencies
e The Act currently requires any organization providing notice of a data breach to 1,000 or more Pennsylvania
residents to also provide notice to the consumer reporting agencies that compile and maintain files on
consumers on a nationwide basis.

e SB 824 lowers that threshold from 1,000 to 500.
e Any organization that is providing notice to 500 or more individuals will also need to notify the credit reporting
agencies as defined by section 603 of the Fair Credit Reporting Act.

New Credit Reporting and Credit Monitoring Requirements
Under SB 824, organizations will be required to provide impacted Pennsylvania residents with free access to credit
reporting and credit monitoring services if:
e There was a data breach as defined by Pennsylvania law; and
e The data accessed in connection with the breach included the individual’s name (first and last name or first initial
and last name) in combination with the individual's Social Security number, bank account number or driver's
license/state identification card number.

If these two conditions are met, organizations must provide the impacted individuals with:
e Access to one independent credit report from a consumer reporting agency if the individual is not eligible to obtain
an independent credit report from a consumer reporting agency for free under the federal Fair Credit Reporting
Act; and
e Access to credit monitoring services for a period of 12 months following notification. An entity may satisfy the
requirements of this paragraph by providing notice to the individual of the availability of monitoring services for a
period of 12 months at no cost to the individual.

Rhode Island

State Enacts New Consumer Data Privacy Law — Jan 1, 2025
Rhode Island enacted the Rhode Island Data Transparency and Privacy Protection Act (DTPPA), a comprehensive
consumer data protection law. The DTPPA provides Rhode Island residents with new rights related to their personal
information and imposes requirements on how personal information can be collected, controlled and shared by
certain businesses referred to as “controllers.” The new law takes effect on Jan. 1, 2026.

Covered Entities
The DTPPA applies to any controller that conducts business in Rhode Island (or produces products or services targeted
to residents of Rhode Island) within the preceding calendar year and who:
e Controlled or processed personal data of at least 35,000 Rhode Island customers, excluding instances where
controllers are processing data solely for the purpose of completing a financial transaction; or
e Controlled or processed personal data of 10,000 Rhode Island customers and derived more than 20% of their
gross revenue from the sale of personal data.
Under the DTPPA, “controller” is defined as individuals or legal entities that determine the purpose and means of
processing personal data. Notably, state and local governments, nonprofit organizations, institutions of higher
education, national securities associations, and entities subject to the Health Insurance Portability and Accountability
Act (HIPAA) or the Gramm-Leach-Bliley Act (GLBA) are all exempt from the DTPPA.

Covered Personal Data

The DTPPA applies to personal data that is linked or reasonably linkable to an identified or identifiable individual and
does not include de-identified data or publicly available information.

The DTPPA provides heightened protections and rules around “sensitive data.” Under the law, “sensitive data” refers
to data revealing racial or ethnic origin, religious beliefs, mental or physical health condition or diagnosis, sex life,
sexual orientation, or citizenship or immigration status; the processing of genetic or biometric data for the purpose of
uniquely identifying an individual; the personal data of a known child; or precise geolocation data.
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Certain types of data are excluded from the DTPPA. Notably, the DTPPA does not cover data processed or maintained
during an individual's employment.

Consumer Rights
Under the DTPPA, residents of Rhode Island have the following rights with respect to data collected by covered entities
that conduct business in the state or produce products or services targeted to residents of the state:

e Confirm whether a controller processes their personal data and access such data, unless a trade secret would be
revealed;
Obtain, on an annual basis, a copy of their personal data held by the controller in a readily usable format;
Correct inaccuracies in their personal data;
Delete their personal data; and
Opt out of the processing of their personal data for the purposes of targeted advertising, the sale of their personal
data, or profiling.

Controller Requirements
Under the DTPPA, controllers must:
¢ Establish and maintain reasonable administrative, technical and physical data security practices to protect the
confidentiality, integrity and accessibility of personal data;
e Limit data processing to what is adequate, relevant and necessary for the controller’s purposes;
e Obtain consent before processing sensitive personal data;
e Conduct a data protection impact assessment on the processing of personal data that presents a heightened risk
of harm to the customer;
¢ Provide customers with a mechanism to grant and revoke consent when required;
e Require, through contract, any processors who will process personal data on behalf of the organization to adhere
to specific data protection obligations, including ensuring the security of the processing.

Enforcement

The DTPPA contains no private right of action, and the Rhode Island Attorney General has exclusive enforcement
authority for the law. Violations of the DTPPA will be considered a violation of the Rhode Island Deceptive Trade
Practices Act, under which each violation can incur civil penalties of up to $10,000 per violation. Additionally, the DTPPA
provides for fines up to $500 for unauthorized disclosures of personal data.

State Passes Secure Choice Retirement Savings Program
On June 26, 2024, Senate Bill 2045 was signed into law, establishing a state-operated retirement savings program
called Rhode Island Secure Choice. Employers who do not already offer a retirement savings plan will be required to
offer workers access to the Secure Choice program, which will be administered by the Office of the General Treasurer
and implemented in phases. An “eligible employer” is generally defined as one that has five or more employees.
Employers with less than five employees have the option of participating in the program. Rhode Island employers with
at least five employees that do not already offer a retirement plan will be required to sign up for Secure Choice.

Phased Implementation:

There will be a phased implementation period, as follows:

e Employers with 100 or more employees will have to participate within 12 months of the program opening;

e Employers with 50 or more employees will have to participate within 24 months of the program opening; and
e All other eligible employers will have to participate within 36 months of the program opening.

Employer Takeaway: Employers will have no liability or fiduciary duty to employees in relation to the program; however,
employers will be subject to penalties of $250/eligible employee if the employer fails to allow the eligible employees to
participate. More to come as guidance and details are released.

Soth Dakota


https://legiscan.com/RI/bill/S2045/2024
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State Clarifies Medical Cannabis Protections — July 1
South Dakota has updated its workplace medical cannabis law to clarify that employers can refuse to hire an
applicant for a safety-sensitive job or take adverse action against an employee in a safety-sensitive job based on a
test result that is positive for cannabis metabolites. The law takes effect July 1, 2024.
Employer Takeaway: Ensure that all safety-sensitive positions are documented as such in job descriptions and ads.
If you plan to make employment decisions based on a positive test result for cannabis metabolites with respect to
safety-sensitive positions, make that clear in all related policies.

Texas
Texas Bans COVID-19 Vaccines Effective Feb 7, 2024

The Texas Legislature is in special session and decided to enact a law, which Governor Greg Abbott is promising to
sign, that bans the use of COVID-19 vaccine requirements by private employers.

The law, Senate Bill 7, takes effect February 7, 2024, and prohibits private employers from taking adverse action against
contractors or workers who decline to be vaccinated. Violators will be fined $50,000, although it's unclear whether that
is per employee or overall. The Texas Workforce Commission (TWC) will take complaints from employees who assert
the law is being violated. The attorney general’s office will file suit for violations. There’s no private claim, so individuals
can’t sue their employers under the law.

Utah
State Adds Military Protections

Utah has re-enacted and expanded its military protections—the Utah National Guard Amendments law was signed and
took effect immediately on March 18, 2024. The law requires employers of all sizes to provide military leave and other
employment rights.
Specifically, employers are required to:
« Provide up to five (5) years of leave to employees who are members of a reserve component of the U.S. Armed
Forces when they are ordered to active duty (including for training), inactive duty training, or state active duty
 Provide employees who are called to service in the Utah National Guard or the Utah State Defense Force with
the same rights and protections provided by federal law for employees that are called to federal military
service
 Restore these employees to their job at the completion of their service with the seniority, status, rate of pay, and
rate of vacation accrual that they would be entitled to under the Uniformed Services Employment and
Reemployment Rights Act (USERRA)
Action Item
Review your Company’'s USERRA/Military Leave Policy to ensure no updates are needed.

ETC’'s USERRA/Military Leave Policy does not pose a compliance issue or conflict with state protected State Defense
Force services, although employers may elect to add additional clarification language, if so inclined.

Below is Paragraph 1 extracted from ETC’s USERRA/Military Leave Policy with policy clarification language added for
review, consideration and possible inclusion in your own Policy:

In compliance with the Uniformed Services Employment and Reemployment Rights Act
("USERRA"), all employees are immediately eligible for an unpaid military leave of absence. A
military leave will be granted if an employee is absent in order to serve in the uniformed services
of the United States for a period of up to 5 years (not including certain involuntary extensions of
service). Employees who perform and return from service in the Armed Forces, the Military
Reserves, the National Guard, Federal Emergency Management Agency reserves, certain Public
Health Service positions and/or any other category designated by the President in time of war or
emergency, and/or State Defense Force or the like, when mandated by state regulations will retain
certain rights with respect to reinstatement, seniority, layoffs, compensation, length of service
promotions, and length of service pay increases as required by applicable federal or state law.
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Utah Voids Confidentiality Pacts for Sexual Assault and Harassment
Under a new Utah law, House Bill (HB) 55, certain nondisclosure and nondisparagement (confidentiality) agreements
related to sexual assault and harassment required as a condition of employment are rendered void and unenforceable.
The new law is retroactive to Jan. 1, 2023. Enacted on Feb. 28, 2024, the law also prohibits employers from retaliating
against an employee for alleging sexual misconduct or refusing to enter confidentiality agreements.

Unenforceable Agreements
Under HB 55, an agreement is deemed void and unenforceable if it is between an employee (or former employee) and

employer (of any size) and either:

e Prevents, or has the effect of preventing, an employee from disclosing or discussing sexual assault, sexual
harassment or allegations of sexual assault or harassment; or

e Prohibits, or has the effect of prohibiting, an employee from making a negative statement about the employer
related to a claim of or dispute involving sexual assault or sexual harassment.

Permitted Agreements

Employers may still require an employee who has alleged sexual misconduct not to disclose the monetary amount of a
settlement. In addition, employers may still require employees to sign post-employment restrictive covenants and agree
not to disclose nonpublic trade secrets, proprietary data and confidential information that does not involve illegal acts.

Employer Takeaway:

If an employer attempts to enforce a confidentiality clause deemed void under the new law, the employer may not obtain
monetary damages resulting from a breach of the clause and instead may be ordered to all costs, including reasonable
attorney fees, resulting from the legal action.

Vermont
State Limits Captive Audience Meetings — July 1, 2024

Beginning July 1, 2024, employers of all sizes can’t take—or threaten to take—adverse action against an employee to
get them to attend, or for not attending, an employer-sponsored meeting if its primary purpose is to express the
employer’s opinion on religious or political matters as per VT S 102 which was enacted on May 28, 2024.
The same applies to participating in or viewing communications for this purpose. These types of laws are primarily
aimed at preventing employees from being forced to attend anti-unionization meetings.
This law defines matters as religious if they relate to religious affiliation and practice and the decision to join or support
any religious organization or institution. Matters are considered political if they relate to any of the following:
e Political affiliation
e Elections for political office
e Political parties
e Legislative proposals
e The decision to join or support any political party or political, civic, community, fraternal, or labor organization
The law contains several exceptions, including communications that are legally mandated or essential for an
employee’s job duties and requiring attendance at meetings necessary for an employee to perform their job or
to discuss the employer’s business operations. Additionally, the restrictions on religious communications don’t
apply to religious organizations and the political communication restrictions don't apply to political
organizations.
Employer Takeaway: Allow employees to opt out of any meeting or communication covered by this law and make sure
supervisors understand the law.

State Requires Pay Ranges in Job Postings — July 1, 2025

Beginning July 1, 2025, employers with five or more employees will be required to include a compensation range with
most job ads.



https://le.utah.gov/~2024/bills/static/HB0055.html
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Any written posting for a job that will be physically performed in the state, or a remote position that mainly does
work for a location in the state, must include the compensation or compensation range. This includes internal postings
for transfers and promotions. It doesn’t include general announcements that don't identify specific job openings or
verbal announcements made in person, on the radio or TV, or by other electronic means (because they aren’t written).
For commission-based positions, employers must indicate in the job posting that compensation is commission-based,
and they don't have to provide a pay rate or range. For tipped positions, employers must include the pre-tip
compensation or range and note that the position is tipped.

Compensation ranges must include a minimum and maximum annual salary or hourly rate, and must be provided in
good faith, meaning they should be a reasonable estimation of what that open position will actually pay.

The Attorney General’s Office is expected to publish guidance on its website by January 1,2025. VT H 704 was signed
by the governor on June 4, 2024.

Employer Takeaway: Employers should amend job postings to include the required information by July 1, 2025.

VT Expands Protections for Race - July 1
Benning July 1,2024, Vermont has an updated definition of race in its discrimination statute, which applies to employers
of all sizes. Race will include traits associated with or perceived to be associated with race. This specifically includes
hair type and texture, hairstyles, and protective hairstyles including (but not limited to) braids, cornrows, locs, afros,
wigs, headwraps, and other head coverings.
This definition creates a very broad set of protections for employees and has the potential for wide application, such as
protecting dialect and styles of dress.

Employer Take-aways:

e Ensure your EEO Policy includes an expanded definition of race:

. Sample Policy language:

COMPANY is an Equal Opportunity Employer that does not discriminate on the basis of actual or
perceived race, and traits commonly or historically associated with race including but not limited to
hair texture and hair styles such as afros, braids, twists, knots, locks and high-top fades, creed, color,
religion, alienage or national origin, ancestry, citizenship status, age, physical or mental disability,
pregnancy, sex (including pregnancy, childbirth and related medical conditions), gender identity or
expression (including transgender status), marital status, veteran status, sexual orientation, genetic
information, arrest record, service in the Armed Forces of the United States, status as a veteran or
special disabled veteran, or any other characteristic protected by applicable federal, state or local
laws.

e |IF you have dress or grooming policies that regulate hairstyles or head coverings, consider whether
they’re absolutely necessary for your organization. If you believe that they are, consider consulting with
an attorney to ensure they don’t run afoul of this law.

e Train managers and those involved in the hiring process to not make judgments about professionalism
or cultural fit based on how someone wears their hair and to ensure their own unconscious bias doesn’t
negatively affect candidates or employees.

o Update your equal employment opportunity (EEO) policy to make it clear that race includes traits
associated with or perceived to be associated with race

(VT H. 363 was signed by the governor on April 25, 2024)

Upcoming State’s Paid Leave Expansion — July 1
The Vermont Family and Medical Leave Insurance Plan (FMLI) program will be expanded to private employers this year,
Vermont Governor Phil Scott announced. Beginning on Feb. 15, 2024, Vermont employers with at least two employees
will have the opportunity to purchase FMLI benefit plans by a new offering from The Hartford. These plans will provide
benefits to eligible employees beginning on July 1, 2024.



https://legislature.vermont.gov/Documents/2024/Docs/ACTS/ACT155/ACT155%20As%20Enacted.pdf
https://legislature.vermont.gov/Documents/2024/Docs/ACTS/ACT092/ACT092%20As%20Enacted.pdf
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The FMLI program was rolled out in 2023 for state workers and will be making its scheduled expansion to the private
sector. The next and final step in the roll-out of this program, beginning in 2025, will allow individual employees and self-
employed workers to become able to purchase individual coverage if their employers do not offer it.

The FMLI program is voluntary in the private sector and will provide Vermont workers with 60-percent wage replacement
for up to six weeks of work in a 12-month period if they take time off for qualified events. Vermont employers can access
more information concerning the program and design a plan through their employee benefits broker or by visiting The
Hartford's website.

Employees who work for businesses electing to participate in the voluntary program or who obtain coverage individually
will be able to utilize the paid leave benefits for qualified events, including:
o The birth of a child and to care for the newborn child within one year of birth;
e Anemployee’s adoption of a child or foster care placement and to care for the newly placed child within one
year of placement;
e Caring for the employee’s spouse, child, stepchild, foster child, ward who lives with the employee, parent, or
parent of the employee’s spouse who has a serious health condition;
e A serious health condition that makes the employee unable to perform the essential functions of their job;
or
e Any qualifying exigency arising out of the fact that the employee’s spouse, child, or parent is a covered
military member on “covered active duty,” or to care for a covered servicemember with a serious injury or
iliness if the eligible employee is the servicemember’s spouse, son, daughter, parent, or next of kin (i.e.,
“military caregiver leave”).

Virginia
New Notice Required for Workers’ Compensation Claim Denials — July 1
Under an amendment that goes into effect on July 1, 2024, employers that deny a covered employee’s request for
workers’ compensation benefits in Virginia must provide a specific notice regarding the employee’s rights to dispute
the denial.
Covered Employers
The amendment applies to all employers that are subject to the Virginia Workers’ Compensation Act. These include any
employer that regularly employs three or more employees, all underground coal mine operators regardless of the
number of employees, and all “statutory employers.”
Text of Required Notice
The amendment requires any letter denying an employee’s request for workers’' compensation benefits to
include the following text: “EMPLOYEE RIGHT TO DISPUTE DENIAL OF WORKERS' COMPENSATION BENEFITS.
IF YOU DISAGREE WITH THIS DENIAL, YOU HAVE THE RIGHT TO DISPUTE THE DECISION BY FILING A
REQUEST FOR A HEARING WITH THE VIRGINIA WORKERS' COMPENSATION COMMISSION. IT IS YOUR
RESPONSIBILITY TO DISPUTE THE DECISION AS SOON AS PRACTICABLE. THE WORKERS' COMPENSATION
COMMISSION IS A STATE AGENCY RESPONSIBLE FOR MAKING FINAL DECISIONS ON DISPUTED WORKERS'
COMPENSATION CLAIMS. HOWEVER, SUCH CLAIM MAY BE LOST IF YOU DO NOT FILE IT WITHIN THE TIME
LIMIT PROVIDED BY LAW, WHICH IS TYPICALLY TWO YEARS AFTER THE INJURY."
The letter must also include the address, telephone number and website an employee may use to contact the state
workers’ compensation commission.
Enforcement
An employer (or its insurance carrier) that fails to comply with the new notice requirement may be subject to a civil
penalty of up to $500 per violation. If a violation is willful, the penalty may be increased to between $500 and $5,000.

Captive Audience Meetings Limited & Race Protections Expanded - July 1
LIMITS ON CAPTIVE AUDIENCE MEETINGS
Employers can't take—or threaten to take—adverse action against an employee to get them to attend, or for not
attending, an employer-sponsored meeting if its primary purpose is to express the employer’s opinion on religious or



https://lis.virginia.gov/cgi-bin/legp604.exe?241+ful+CHAP0584
https://law.lis.virginia.gov/vacode/title65.2/
https://law.lis.virginia.gov/vacode/title65.2/chapter3/section65.2-302/
https://workcomp.virginia.gov/content/contact-commission
https://workcomp.virginia.gov/content/contact-commission
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political matters. The same applies to participating in or viewing communications for this purpose. Laws of this typ
are primarily aimed at preventing employees from being forced to attend anti-unionization meetings.
This law defines matters as religious if they relate to religious affiliation and practice and the decision to join or support
any religious organization or institution. Matters are considered political if they relate to any of the following:

« Political affiliation

e Elections for political office

e Political parties

e Legislative proposals

» The decision to join or support any political party or political, civic, community, fraternal, or labor organization
The law contains several exceptions, including communications that are legally mandated or essential for an
employee’s job duties and requiring attendance at meetings necessary for an employee to perform their job or to discuss
the employer’s business operations. Additionally, the restrictions on religious meetings and communications don’t apply
to religious organizations and the political restrictions don’t apply to political organizations.
Employer Take-away: Allow employees to opt out of any meeting or communication covered by this law and make
sure supervisors understand the law.

State Expands Protections for Race

Vermont has updated the definition of race in its antidiscrimination statute to include traits associated with or
perceived to be associated with race. This specifically includes hair type and texture, hairstyles, and protective
hairstyles including (but not limited to) braids, cornrows, locs, afros, wigs, headwraps, and other head coverings.

This definition creates a very broad set of protections for employees and has the potential for wide application, such as
protecting dialect and styles of dress.

Employer Take-away: If you have dress or grooming policies that regulate hairstyles or head coverings, consider
whether they're absolutely necessary for your organization. If you believe that they are, consider consulting with an
attorney to ensure they don't run afoul of this law. Additionally, train managers and those involved in the hiring process
to not make judgments about professionalism or cultural fit based on how someone wears their hair and to ensure their
own unconscious bias doesn’t negatively affect candidates or employees.

Lastly, consider updating your Equal Employment Opportunity (EEO) policy to make it clear that race includes traits
associated with or perceived to be associated with race. ETC’s EEO Policy does include the reference “actual or
perceived race, and traits commonly or historically associated with race including but not limited to hair texture and hair
styles such as afros, braids, twists, knots, locks and high-top fades.”

Eligible Employers Must Register for RetirePath by Feb. 15, 2024
Employers that are required to participate in Virginia's state-facilitated individual retirement account (IRA) savings
program—known as RetirePath Virginia—must register or certify an exemption for the program before Feb. 15, 2024.
Businesses that fail to act before the registration deadline may face an annual penalty of up to $200 per eligible
employee.

Covered Employers
Employers in Virginia must participate in RetirePath if they:
e Are a nongovernmental business, industry, trade, profession or other enterprise—whether conducted on a for-
profit or nonprofit basis;
e Have 25 or more eligible employees (i.e., those who are employed at least 30 hours per week);
e Have been in operation for at least two years prior to the program’s implementation; and
¢ Do not offer a qualified retirement plan to their employees.
Eligible employees are automatically enrolled in RetirePath unless they elect not to participate.

Registration Information

RetirePath Virginia, which opened in 2023, sends a series of emails or letters to eligible employers when it is time to
register. These communications include a unique access code, registration deadline and instructions. Employers that
are unable to find the access code that was previously sent can request one here.



https://www.retirepathva.com/
https://retirepathva.vestwell.com/register/employer/access-code-request

At registration, employers self-certify their eligibility for RetirePath. Employers that already offer a qualified plan or are
otherwise exempt can certify an exemption. More details are available here.

Employer Responsibilities
e Register (or certify an exemption) with their employer identification number and unique RetirePath access code
by Feb. 15, 2024;
¢ Upload payroll information and submit employees’ contributions; and
o Keep employee records up to date. Payroll details must be submitted each pay period.

Employer Resources
RetirePath provides a webpage dedicated to resources for employers, which includes an employer help center, videos
and a registration checklist. FAQs are also available.

Washington

Local Changes & Regulatory Enactments — July 1

LOCAL MINIMUM WAGE INCREASES
The following minimum wage increases are effective July 1, 2024.
Tukwila

o Large Employers: $20.29 per hour

« Mid-Size Employers: $19.29 per hour

o All other employers: state minimum wage
Renton

o Large Employers: $20.29 per hour

« Mid-Size Employers: $18.29 per hour

o All other employers: state minimum wage
For both cities, Large Employers are defined as those with more than 500 employees worldwide, and all franchisees
associated with a franchise that employs more than 500 employees combined. Mid-Size Employers are those with 15—
500 employees or that have annual gross revenue of over $2 million generated within city limits.

Renton Extra Hour Offerings

Also beginning July 1, 2024, Renton (like Tukwila) will require that any additional hours be offered and distributed to
an employer’s part-time workers who have the skills and experience to perform the work before hiring new employees,
contractors, or temporary workers.

State Enacts Employee Free Choice Act
On March 28, 2024, Washington state enacted the Employee Free Choice Act to protect workers from retaliation for
refusing to attend meetings or listen to their employer’s speech on religious or political matters, including speech
regarding labor unions. The law takes effect on June 6, 2024.

Employer Takeaway: In preparation for the new law, employers may consider reviewing formal and informal meeting
and communication practices to ensure compliance with the new law. Employers may also consider training
supervisors on their obligations and restrictions with respect to political and religious speech. Finally, employers
should prepare a notice of employee rights.

Learn More:

“Political matters” means matters regarding elections, political parties, proposals to change legislation or regulations,
and the decision to join or support a labor organization.

“Religious matters” means matters regarding religious affiliation and practice, and the decision to join or support a
religious organization.

Prohibitions
The new law prohibits employers from disciplining, discharging or otherwise penalizing an employee for:


https://www.retirepathva.com/employers
https://www.retirepathva.com/resources/program-resources
https://www.retirepathva.com/resources/faqs
https://lawfilesext.leg.wa.gov/biennium/2023-24/htm/Bills/Senate%20Passed%20Legislature/5778-S.PL.htm?q=20240401090014

Refusing to attend or participate in employer-sponsored meetings where the primary purpose is to communicate
the employer’s religious or political opinions;

e Refusing to listen to speech or view communications (including electronic communications) where the primary
purpose is to communicate the employer’s religious or political opinions; and

e Making a good faith report of a suspected violation of the new law

The law does not prohibit employers from:
e Communicating information that the employer is legally required to communicate;
¢ Offering voluntary meetings, forums or communications about religious or political matters;
e Communicating information or requiring attendance at meetings necessary for the employee to perform their
job duties; or
e Requiring attendance at any training to reduce and prevent workplace harassment or discrimination.

Workplace Notice
Employer must post a notice of employee rights under the new law in a place that is normally reserved for employment-
related notices and commonly frequented by employees. One the Notice is released, ETC will notify employers

Penalties for Noncompliance

Employees alleging violations of the new law may bring a civil action within 90 days of the alleged violation to seek
injunctive relief, reinstatement, back pay, reestablishment of any employee benefits and any other appropriate relief as
determined by the court.

State Law Expands and Clarifies Non-Compete Statute
On March 13, 2024, Governor Jay Inslee signed into law Substitute Senate Bill 5935 (S.B. 5935), amending
Washington’s 2019 non-compete statute (RCW 49.62) and expanding the already significant restrictions it places
on employers doing business in Washington. The bill will become effective on June 6, 2024. Employers with
Washington operations that have (or want) non-compete or non-servicing agreements with their employees, or that
are considering hiring individuals who have entered into such agreements with other employers, need to
understand the implications of these changes. Access Littler's March 27" Publication HERE to learn more

State Expands Paid Sick Leave

On March 28, 2024, Washington Gov. Jay Inslee signed into law a bill expanding the definition of “family member” in the
state’s paid sick leave law and adding to the qualified reasons for leave under the law. The changes take effect January
1,2025. More to comes closer to the effective date.

Changes at a Glance:

e Adds as “family members” individuals whose relationship with an employee creates an expectation of care from
the employee such as employee’s child’'s spouse and an individual who resides in the employee’s home or
depends on them for care.

e Allows employees to take leave for public emergency closures. So, Employees can now use paid sick leave
when their workplace or their child’s school or place of care is closed due to any declared emergency, not just
for health-related closures.

Wyoming

State OSHA Increases Civil Penalties — Eff July 2024
The Wyoming OSHA Commission amended its rules to align Wyoming civil penalties for occupational safety and health
citations with the corresponding federal OSHA penalties.
Penalty Changes Overview
Wyoming changes to penalty fees include minimum and maximum penalties for each type of citation. The civil penalties
changes are as follows:



https://www.littler.com/publication-press/publication/washington-state-legislative-updates
https://lawfilesext.leg.wa.gov/biennium/2023-24/Pdf/Bills/Senate%20Passed%20Legislature/5793-S.PL.pdf?q=20240401083028
https://services.statescape.com/ssu/Regs/ss_8584883298112223625.pdf

Willful violation—The penalty minimum increased from $11,162 to $11,524 per violation, and the maximum
amount per violation increased from $156,259 to $161,323.
e Repeated violation—The penalty minimum increased from $11,162 to $11,524 per violation, and the maximum
amount per violation increased from $156,259 to $161,323.
e Serious violation—The penalty minimum increased from $1,116 to $1,190 per violation, and the maximum
amount per violation increased from $15,625 to $16,131.
e Other-than-serious violation—The maximum penalties increased from $15,625 to $16,131.
e Failure to correct violation—The maximum penalties increased from $15,625 to $16,131.
e Posting, reporting or recordkeeping violation—The maximum penalties increased from $15,625 to $16,131.
In addition, a gravity-based penalty (GBP) will be proposed for a repeated other-than-serious violation that otherwise
would have no initial penalty. The GBP will be $460 for the first repeated violation, $1,152 for the second violation and
$2,304 for the third violation.

Employer Takeaway: Employers should become familiar with the new penalty amounts and review their safety protocols
to ensure compliance with Wyoming OSHA regulations.

The WIRE is for informational purposes only and should not be construed as legal advice.




