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Disclaimer 

The materials and information contained herein are intended only to 
provide general information and in no way constitute legal advice. If 
you have specific questions or concerns, please consult legal counsel. 

Finally, this presentation is current as of July 8, 2021, and the 
information contained herein is subject to change. 



What is an ALE and What does ACA Require of ALEs? 

Applicable Large Employer (ALE): Single employer or group of related 
employers who employed an average of at least 50 full-time employees 

(including FT equivalent employees) in the prior calendar year. 

Employer Mandate: Offer health coverage to at least 95% of full-time 
employees & dependents and offer minimum value/affordable 

coverage to full-time employees. ALEs who fail to comply risk exposure 
to employer shared responsibility penalties (Section 4980H). 

Health Coverage Reporting: Report compliance (or lack thereof) with 
the employer mandate by completing Forms 1094-C/1095-C filing and 
distribution requirements each tax year. ALEs who fail to comply risk 

exposure to reporting penalties (Sections 6721 & 6722).   

Employers 
who 
experienced 
workforce 
changes due 
to COVID-19 
should revisit 
this 
calculation! 



Employer Shared Responsibility Penalty Refresher 

The  A Penalty: ALE fails to offer 
MEC to 95% of FTEs and 
dependents, and one FTE enrolls in 
subsidized Exchange coverage. 

2019 A Penalty: $2,500 ($208.33/mo) 
x total FTEs – pro rata share of 30 FTEs

2020 A Penalty: $2,570 ($214.17/mo) 
x total FTEs – pro rata share of 30 FTEs

2021 A Penalty: $2,700 ($225.00/mo) 
x total FTEs – pro rata share of 30 FTEs

The B Penalty: ALE offers to 95%, but 
not MV or affordable (EE required 
contribution exceeds 9.83% of 2021 
income), and one FTE enrolls in 
subsidized Exchange coverage.

2019 B Penalty: $3,750 ($312.50/mo) x 
each FTE receiving subsidy 

2020 B Penalty: $3,860 ($321.67/mo) x 
each FTE receiving subsidy

2021 B Penalty: $4,060 ($338.33/mo) x 
each FTE receiving subsidy
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Failure to File or Furnish Penalty Refresher 

$50 if corrected 
within 30 days 

$110 if corrected 
after 30 days but 
before Aug. 1

$280 if no 
corrections are made

$560 if acted with 
intentional disregard

Watch out for double 
penalties – they apply per 
form filed with the IRS and 

furnished to individuals. 

Example: If an ALE failed to file 1 
Form 1094-C and 100 Forms 1095-C 
with the IRS and distribute 100 
Forms 1095-C to employees, the 
total penalty exposure is $56,280.



How Does the IRS 
Enforce ALE 
Obligations? 

• IRS Letter 5699 

• IRS Notice 972CG

• IRS Letter 226J



IRS Letter 5699 

We think you are an ALE, so where are your forms? 



Reporting Penalty Enforcement for Non-Filer ALEs Begins with 
IRS Letter 5699 



IRS Non-Filer Penalty Enforcement Process

ALEs who ignore  Letter 5699 
receive Letter 5698 providing 
one additional chance to 
respond w/in 30 days before 
penalties are proposed 

Employer Receives 
Letter 5699

Employer Responds 
within 30 days 

Employer 
Completes 

Reporting, if 
necessary, ASAP

IRS Issues Closing 
Letter 5840

ALEs who ignore Letter 5698 
receive Letter 5005-A/Form 886-A 
proposing non-filer penalties. The 
proposed penalty amount is based 
on the number of Forms W-2 filed. 

ALEs required to file electronically who receive Letter 5699 
should ensure they are working with a vendor who can file 

for prior tax years & does not overreport. 



IRS Letter 972CG 

We received your forms, but you owe a penalty due to a filing 
failure. 



NEW: IRS USING NOTICE 
972CG TO ENFORCE 

6721/6722 PENALTIES 
FOR LATE FILING, FAILURE 
TO FILE ELECTRONICALLY, 

AND TIN MISMATCH

> $200k in late filing penalties proposed for 2017 Tax Year, 
in addition to employer shared responsibility penalties! 



IRS Filing Failure Penalty Enforcement Process 

Employer 
Receives Notice 

972CG

Employer 
Responds within 

45 days 

IRS Issues 1854C 
requesting more 
time to review 

IRS Issues 
Closing Letter 

6304C

IRS loses 972CG response & issues Notice CP215 

IRS loses CP215 response & issues Notice CP504B 

Call the IRS to request a collection hold to allow 
more time for IRS to complete review 

Collection hold lifts & IRS misapplies tax refunds 



Important Tips 
for 

Responding to 
IRS Notice 

972CG 

1. You can request an extension, but employers 
should avoid if possible. 

2. Send all correspondence by mailing with 
tracking to confirm timely delivery. 

3. Response must address good faith and/or 
reasonable cause relief regulations. 

4. For phone calls with IRS, persistence is 
required and reference “civil penalty”.  



IRS Letter 226J

We received your forms, but you owe a penalty due to the offer of 
coverage reported.  



Employer Shared Responsibility Penalty Enforcement Begins with IRS 
Letter 226J 



Addressing 
Affordability in 
the 226J 
Response 

• If Form 14765 shows XF, XG, or XH, it 
means the IRS has determined that 
coverage offered did not meet the 
affordability safe harbor reported. 

• Employers contesting this 
determination, must show their work! 



ESRP Enforcement Process 

ALE Receives 
IRS Letter 

226J

• IRS outlines basis for proposed 
4980H penalties

ALE 
Responds 

w/in 30 days

• ALE responds using 
enclosed forms and signed 
statement with supporting 
documents

ALE Receives 
IRS Letter 

227

• IRS removes, adjusts, or upholds 
proposed penalties

ALE Requests 
Appeal w/in 

30 days

• Pre-assessment conference with IRS Office of Appeals –
Expanded Authorization in front of IRS by partnering with 
Law Firm and using Power of Attorney. 

IRS Issues 
Notice CP 

220J

• Final notice and 
demand for payment

ALEs who fail to timely 
respond to Letter 226J 
will receive IRS Letter 
5040-J providing 15 
additional days to 
submit response.  

Hearing before IRS 
revenue officer & 
4980H response 

unit cannot assist



What is on the horizon for IRS enforcement? 

Expiration of good faith 
relief for 2021 reporting

Increased exposure to 
6721/6722 penalties

No statute of limitations for 
4980H penalties

IRS could reconcile late 
filings and issue 226J letters

Increased funding for 
IRS enforcement & PTCs

Increased exposure to 
ALE penalties



Thank you for joining today’s presentation!

Questions? Please visit www.eligibilitytrackingcalculators.com or contact us at 
counsel@eligibilitytrackingcalculators.com

This presentation is considered information only and should not be construed as 
legal or tax advice; please consult with your tax professional or legal counsel as 

appropriate.

Property of Eligibility Tracking Calculators, LLC – do not reproduce or distribute 
without the express written consent of ETC. 
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